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U.S. Department of Education Builds on Efforts to
Improve Services for Students, Increase Effectiveness
and Fairness of Office for Civil Rights Investigations

NOWEMBER 20, 2018

Contact: Press Office, (202) 401-1576, pressi@ed.gov

WASHINGTOMN — As part of its ongoing work to protect students' civil rights and effectively, efficiently and fairly
investigate civil rights complaints, today the U.S. Depariment of Education announced additional improvements to
the Office for Civil Rights' (OCR) Case Processing Manual (CPM).

“Owr top priority in the Office for Civil Rights is ensuring all students have equal access to education free from
discrimination,” said Assistant Secretary for Civil Rights Kenneth L. Marcus. “Since joining the OCR team in June,
I've reviewed our Case Processing Manual and received important and constructive feedback on it. While we
continue to work to improve the timeliness of OCR's case processing, we have determined that additional
revisions will help improve our work and allow us to be more responsive to students, stakeholders and our staff.”

The CPM provides guidelines for field investigators working to investigate and resolve complaints and to ensure
schools comply with the laws and regulations enforced by OCR. The CPM underwent its last revision in March of
2018.

Key revisions to the CPM include the following:

+ Requires OCR to comport with the First Amendment when investigating and resolving complaints.

» Restores appeals for complainants, who can appeal findings of insufficient evidence, as well as certain types of
dismissals, and provides recipients with the opportunity to respond to appeals.

» Eliminates section 108(t) from the earlier CPM, which had provided that OCR would dismiss a complaint that is
part of a pattern of complaints that places an unreasonable burden on OCR'S resources.
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OCR Enforcement Authority

» Statutes
» Regulations
o Require notice and comment period
* Other Guidance
o Guidance documents (with or without
rulemaking)
» (Case Processing Manual

FRANCZEKRADELET

ATTORNEYS & COUNSELORS



FRANCZEKRADELET



Agenda

Complaint 4 | Resolution
Access Agreements
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DOE Office for Civil Rights (OCR)
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OCR Enforcement Authority

« "[Plrovides OCR with the procedures to promptly and effectively
Investigate and resolve complaints, compliance reviews and directed
Investigations”

« Articles

: Evaluation

. FRBP

. Case Planning, Investigation, and Resolution

V: Compliance Reviews and Directed Investigations

V: Monitoring Resolution Agreements

VI: Initiation of Enforcement Action

VIl: Appendices
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Dismissals
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OCR
Complaint OCR Dismisses or
Filed Evaluates Opens for
Investigation
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Dismissals ... Why Should You Care?




Section 108 Dismissals

Old New

« 108(a) failure to

state a claim * 108(a) failure to
. 108(b) | state a claim
Insufficient detail « 108(b)
ZQ infer ; insufficient detail
iscrimination to infer
e 108(c) discrimination or
speculative, too speculative,
conclusory, or conclusory, or
incoherent '

(ncoherent
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Section 108 Dismissals

Old New

e 108(d) "unable to e 708 (c) "cannot
conclude” that reasonably
the allegation conclude” that
establishes a the recipient has
violation violated a law
* 108(u) moot  108(r) moot or
unripe
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Section 110 — dismiss
where the CP ("will") or a
third party ("“may”) filed a
complaint with the same
allegations (limited review
by OCR of results of final
determination)

Concurrent Filing Elsewhere

March 2018

Section 108 — "will” dismiss
“same or similar allegation
based on the same
operative facts” and
allegations that “could
have been raised” in the
other proceeding (no
limited review if decision
on the merits in court)

November 2018

Section 108 - “could have
been raised” language
removed
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Rapid Resolution Process

Expedited case processing approach
Recipient takes or promises to take some action that will resolve the

complaint
No admission of wrongdoing for Section 110(a) or (b)
Three types
o Section 110(a) — Action already taken resolved complaint (Dismissal
Letter ONLY)

o Section 110(b) — Action will be taken to resolve complaint or action
already taken but required monitoring (302 Agreement + Letter of
Findings)

o Section 110(c) — Sufficient information from the recipient to make a
finding of noncompliance (303 Agreement + Letter of Findings)
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This Photo by Unknown Author is licensed under CC BY-NC-ND
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Example

Student A files a complaint to
OCR alleging that the boys’
basketball team is being given
unfair preference in the use of
the nicer gym at the school
for practices. After OCR
notifies the school that it is
opening the case for
investigation, you speak to
the AD, who acknowledges
that the practice is occurring.

FRANCZEKRADELET

ATTORNEYS & COUNSELORS



Complaint
Access
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Access to the Complaint

* Historically only access to complaint through FOIA
o Slow
o Redactions
* March 2018 CPM revisions: “A copy of the complaint
will be provided to the recipient if requested.”
o OCR: Still a FOIA request, shorter timeline
* November 2018 CPM revisions: removed “if
requested”
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Resolution
Agreements
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Resolution Agreements 101

e After an investigation begins

* Section 302

* Requested by recipient
* Investigation not complete

* Truncated letter of finding +
resolution agreement

e Letter of finding includes summary of
investigation thus far but no findings

* Section 303
* |Investigation complete
* Proposed by OCR

 Complete letter of finding +
resolution agreement




Section 302 Resolution Agreements

« "appropriate to resolve ... with-an-because OCR’s
investigation has identified issues that can be addressed

through a resolution agreement.”
* Must be tied to the "allegations and the evidence
obtained during the investigation”
» SOC - concerns that support need for provisions
» Broad language in CPM re addressing “compliance
concerns” or “identified violations” in agreement

» Analysis of evidence obtained to date in 302 letter
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Appeals

CP appeals for findings
of insufficient evidence
(303(a)) based on
incomplete facts,
incorrect analysis, or
appropriate legal
standard

March 2018

No appeal rights

This Photo by Unknown Author is licensed under CC BY-SA

November 2018

CP appeals for 303(a)
and specific dismissals
under 108(a) under
same standards as
before. RP will receive
copy, can respond
within 14 calendar days. |
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