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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION (EEOC)

Statement of Regulatory and Deregulatory Priorities

The mission of the Equal Employment Opportunity Commission (EEOC, Commission or agency) is to ensure equality 
of opportunity in employment by vigorously enforcing six federal statutes. These statutes are: Title VII of the Civil 
Rights Act of 1964, as amended (prohibits employment discrimination on the basis of race, color, sex, religion, or 
national origin); the Equal Pay Act of 1963, as amended; the Age Discrimination in Employment Act of 1967 (ADEA), 
as amended; Titles I and V of the Americans with Disabilities Act of 1990, as amended, and sections 501 and 505 of 
the Rehabilitation Act of 1973, as amended (disability); and the Government Employee Rights Act of 1991. Effective 
November 21, 2009, the EEOC will enforce Title II of the Genetic Information Nondiscrimination Act of 2008 
(GINA), which prohibits employment discrimination based on genetic information. 

The first item in this Regulatory Plan is titled "Regulations To Implement the Equal Employment Provisions of the 
Americans With Disabilities Act Amendments Act." On September 25, 2008, the President signed the Americans with 
Disabilities Act Amendments Act of 2008 ("ADA Amendments Act" or "Act"). The Act makes important changes to 
the definition of the term "disability" by rejecting the holdings in several Supreme Court decisions and portions of 
EEOC's ADA regulations. The Act retains the ADA's basic definition of "disability" as an impairment that substantially 
limits one or more major life activities, a record of such an impairment, or being regarded as having such an 
impairment. However, it changes the way that these statutory terms should be interpreted in several ways. 

The second item in this Regulatory Plan is titled "Reasonable Factors Other Than Age Under the Age Discrimination in 
Employment Act". In March 2008, the EEOC published a Notice of Proposed Rulemaking (NPRM) concerning 
disparate impact under the Age Discrimination in Employment Act. 73 FR 16807 (March 31, 2008). In this NPRM, the 
Commission asked whether EEOC regulations should provide more information on the meaning of "reasonable factors 
other than age" (RFOA) and if so, what the regulations should say. After consideration of the public comments, and in 
light of the Supreme Court decisions in Smith v. City of Jackson, 544 U.S. 228 (2005), and Meacham v. Knolls Atomic 
Power Lab., 554 U.S. ___, 128 S. Ct. 2395 (2008), the Commission believes it is appropriate to issue a new NPRM to 
address the scope of the RFOA defense. Accordingly, before finalizing its regulations concerning disparate impact 
under the ADEA, the Commission intends to publish a new NPRM proposing to amend its regulations concerning 
RFOA. 

Consistent with section 4(c) of Executive Order 12866, this statement was reviewed and approved by the Acting 
Chairman of the Agency. The statement has not been reviewed or approved by the other members of the Commission.



E.C. !nrOa !emalseSiq .mmloqriUqs  leeUppUli

Oeb A(L9?A FkfqfVqfsb
(AoVafYVqfkd LVYfpj 9ka ?lilofpj colj Ajmilvjbkq 

Oeb AnrVi Ajmilvjbkq Immloqrkfqv ?ljjfppflk eVp YeVjmflkba bnrVi lmmloqrkfqv fk bjmilvjbkq 
pfkYb fqp fkYbmqflk! peloqiv Vcqbo qeb pfdkfkd lc Ofqib RFF lc qeb ?fsfi Lfdeqp 9Yq lc .531) 9iqelrde qeb
?ljjfppflk eVp Wbbk prYYbppcri fk fqp bkcloYbjbkq bccloqp! oVYb Vka Ylilo afpYofjfkVqflk Ylkqfkrbp 
ql bufpq fk qeb tlohmiVYb) Fk Vk bccloq ql fabkqfcv Vka fjmibjbkq kbt pqoVqbdfbp qeVq tfii pqobkdqebk 
fqp bkcloYbjbkq lc Ofqib RFF Vka VasVkYb qeb pqVqrqlov ofdeq ql V tlohmiVYb cobb lc oVYb Vka Ylilo
afpYofjfkVqflk! AAI? fp fkpqfqrqfkd qeb A(L9?A FkfqfVqfsb)

A(L9?A IWgbYqfsbp
Oeb A(L9?A FkfqfVqfsb fp abpfdkba ql fjmolsb AAI?wp bccloqp ql bkprob tlohmiVYbp Vob cobb lc oVYb 
Vka Ylilo afpYofjfkVqflk) MmbYfcfYViiv! qeb AAI? tfii fabkqfcv fpprbp! YofqbofV Vka WVoofbop qeVq 
YlkqofWrqb ql oVYb Vka Ylilo afpYofjfkVqflk! bumilob pqoVqbdfbp ql fjmolsb qeb VajfkfpqoVqfsb
molYbppfkd Vka qeb ifqfdVqflk lc oVYb Vka Ylilo afpYofjfkVqflk YiVfjp! Vka bkeVkYb mrWifY VtVobkbpp 
lc oVYb Vka Ylilo afpYofjfkVqflk fk bjmilvjbkq) 9p V coVjbtloh clo fjmibjbkqfkd qeb A(L9?A 
FkfqfVqfsb! AAI? eVp absbilmba V pbq lc abqVfiba A(L9?A dlVip Vka lWgbYqfsbp ql Wb VYefbsba tfqefk V 
2(vbVo qfjbcoVjb colj CT /--4 ql CT /-.0)

9aafqflkViiv! qeb ?ljjfppflk tfii YljWfkb qeb lWgbYqfsbp lc A(L9?A tfqe bufpqfkd AAI? fkfqfVqfsbp) 
Clo buVjmib! qeb ?ljjfppflk tfii fkqbdoVqb qeb dlVip lc qeb MvpqbjfY FkfqfVqfsb Wv Vaaobppfkd oVYb 
Vka Ylilo fpprbp tfqe YiVpp Vka pvpqbjfY fjmifYVqflkp) Fq tfii fkYlomloVqb qeb mofkYfmibp lc qeb 
Tlrqe8Sloh FkfqfVqfsb Wv YljWVqfkd afpmVoVqb qobVqjbkq lc vlrqe WVpba lk oVYb Vka Ylilo) 9ka! qeb 
?ljjfppflk tfii Yljmibjbkq qeb lrqobVYe Vka bkcloYbjbkq bccloqp lc qeb GA9@ FkfqfVqfsb Wv 
YeViibkdfkd buYirpflkVov bjmilvjbkq mlifYfbp qeVq Vasbopbiv fjmVYq mblmib lc Ylilo tel Vipl eVsb 
afpVWfifqfbp (fk Wlqe qeb mofsVqb Vka mrWifY pbYqlop )

CfkViiv! qeb ?ljjfppflk tfii pqobkdqebk mVoqkbopefmp tfqe bjmilvbb VaslYVqbp Vka pqVqb Vka ilYVi erjVk ofdeqp 
Yljjfppflkp Vka fkYobVpb fqp lrqobVYe ql erjVk obplroYb molcbppflkVip Vka bjmilvbo dolrmp ql Vaaobpp oVYb Vka Ylilo 
afpYofjfkVqflk fk qeb tlohmiVYb)
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Qeb R(P( BnrTh Bimhlvibkq Kmmloqrkfqv 9liifppflk

.) OR;GB?P7 Mlif]v Drfa[k]b lk qeb ?lkpfabo[qflk lc :oobpq Nb]loap fk Bjmilvjbkq Ab]fpflkp rkabo Pfqib SFF lc qeb 
?fsfi Nfdeqp :]q lc .631& [p [jbkaba& 1/ R)O)?) x/---b bq pbn) !.65/%)

/) MRNMLOB7 Pefp mlif]v drfa[k]b pbqp cloqe qeb ?ljjfppflk¶p mol]barob clo abqbojfkfkd tebqebo [oobpq ob]loap j[v 
\b ]lkpfaboba fk bjmilvjbkq ab]fpflkp)

0) BCCB?PFSB A:PB7 Rmlk Nb]bfmq)

1) BUMFN:PFLK A:PB7 :p [k bu]bmqflk ql BBL? Loabo /-2)--.& :mmbkafu ;& :qq[]ejbkq 1& x[!2%& qefp Klqf]b tfii 
obj[fk fk bccb]q rkqfi obp]fkaba lo prmbopbaba)

2) LNFDFK:PLN7 Pfqib SFF,BM: Afsfpflk& Lccf]b lc qeb Ibd[i ?lrkpbi)

3) FKOPNR?PFLKO7 Cfib \befka qeb i[pq Mlif]v Drfa[k]b x3-1 lc Slirjb FF lc ?ljmif[k]b J[kr[i)

4) OR;GB?P J:PPBN7 

I. Introduction

Peb nrbpqflk [aaobppba fk qefp mlif]v drfa[k]b fp zql te[q buqbkq j[v [oobpq ob]loap \b rpba fk j[hfkd bjmilvjbkq 
ab]fpflkp9§ Peb ?ljjfppflk ]lk]irabp qe[q pfk]b qeb rpb lc [oobpq ob]loap [p [k [\plirqb \[o ql bjmilvjbkq e[p [ 
afpm[o[qb fjm[]q lk pljb molqb]qba dolrmp& pr]e ob]loap [ilkb ][kklq \b rpba ql olrqfkbiv bu]irab mboplkp colj 
bjmilvjbkq) Eltbsbo& ]lkar]q tef]e fkaf][qbp rkprfq[\fifqv clo [ m[oqf]ri[o mlpfqflk fp [ \[pfp clo bu]irpflk) Tebob fq 
[mmb[op qe[q qeb [mmif][kq lo bjmilvbb bkd[dba fk qeb ]lkar]q clo tef]e eb t[p [oobpqba [ka qe[q qeb ]lkar]q fp gl\(
obi[qba [ka obi[qfsbiv ob]bkq& bu]irpflk fp grpqfcfba)

Peb [k[ivpfp pbq cloqe fk qefp mlif]v drfa[k]b fp obi[qba ql qtl mobsflrpiv fpprba mlif]v pq[qbjbkqp obd[oafkd qeb 
]lkpfabo[qflk lc ]lksf]qflk ob]loap fk bjmilvjbkq ab]fpflkp7 zMlif]v Oq[qbjbkq lk qeb Fpprb lc ?lksf]qflk Nb]loap 
rkabo Pfqib SFF lc qeb ?fsfi Nfdeqp :]q lc .631& [p [jbkaba 1/ R)O)?) x/---b bq pbn) !.65/%§ !ebobfk[cqbo obcbooba ql [p 
qeb Cb\or[ov 1& .654 Oq[qbjbkq% [ka zMlif]v Oq[qbjbkq lk qeb rpb lc pq[qfpqf]p fk ]e[odbp fkslisfkd qeb bu]irpflk lc 
fkafsfar[ip tfqe ]lksf]qflk ob]loap colj bjmilvjbkq§ !ebobfk[cqbo obcbooba ql [p Griv /6& .654 Oq[qbjbkq%) Peb 
Cb\or[ov 1& .654 Oq[qbjbkq pq[qbp qe[q k[qflk[iiv& ;i[]hp [ka Efpm[kf]p [ob ]lksf]qba fk krj\bop tef]e [ob 
afpmolmloqflk[qb ql Tefqbp [ka qe[q \[oofkd mblmib colj bjmilvjbkq \[pba lk qebfo ]lksf]qflk ob]loap tfii qebobclob 
afpmolmloqflk[qbiv bu]irab qelpb dolrmp)!.% Arb ql qefp [asbopb fjm[]q& [k bjmilvbo j[v klq \[pb [k bjmilvjbkq 
ab]fpflk lk qeb ]lksf]qflk ob]loa lc [k [mmif][kq lo [k bjmilvbb [\pbkq \rpfkbpp kb]bppfqv)!/% ;rpfkbpp kb]bppfqv ][k 
\b bpq[\ifpeba tebob qeb bjmilvbb lo [mmif][kq fp bkd[dba fk ]lkar]q tef]e fp m[oqf]ri[oiv bdobdflrp lo obi[qba ql qeb 
mlpfqflk fk nrbpqflk)

?lksf]qflk ob]loap ]lkpqfqrqb obif[\ib bsfabk]b qe[q [ mboplk bkd[dba fk qeb ]lkar]q [iibdba pfk]b qeb ]ofjfk[i grpqf]b 
pvpqbj obnrfobp qeb efdebpq abdobb lc mollc !z\bvlka [ ob[plk[\ib alr\q§% clo [ ]lksf]qflk) Fk ]lkqo[pq& [oobpqp [ilkb 
[ob klq obif[\ib bsfabk]b qe[q [ mboplk e[p []qr[iiv ]ljjfqqba [ ]ofjb) PWetTob s( 8lToa lc 8To BuTifkbop& 020 R)O) 
/0/& /1. !.624% !zWqYeb jbob c[]q qe[q [ WmboplkY e[p \bbk [oobpqba e[p sbov ifqqib& fc [kv& mol\[qfsb s[irb fk peltfkd 
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qe[q eb e[p bkd[dba fk jfp]lkar]q§%) Perp& qeb ?ljjfppflk ]lk]irabp qe[q ql grpqfcv qeb rpb lc [oobpq ob]loap& [k 
[aafqflk[i fknrfov jrpq \b j[ab) Bsbk tebob qeb ]lkar]q [iibdba fk qeb [oobpq ob]loa fp obi[qba ql qeb gl\ [q fpprb& qeb 
bjmilvbo jrpq bs[ir[qb tebqebo qeb [oobpq ob]loa obcib]qp qeb [mmif][kq¶p ]lkar]q) Fq pelria& qebobclob& bu[jfkb qeb 
proolrkafkd ]fo]rjpq[k]bp& lccbo qeb [mmif][kq lo bjmilvbb [k lmmloqrkfqv ql bumi[fk& [ka& fc eb lo peb abkfbp bkd[dfkd 
fk qeb ]lkar]q& j[hb qeb cliilt(rm fknrfofbp kb]bpp[ov ql bs[ir[qb efp,ebo ]obaf\fifqv) Ofk]b rpfkd [oobpqp [p [ 
afpnr[ifcvfkd ]ofqbof[ ][k lkiv \b grpqfcfba tebob fq [mmb[op qe[q qeb [mmif][kq []qr[iiv bkd[dba fk qeb ]lkar]q clo tef]e 
ebXpeb t[p [oobpqba [ka qe[q ]lkar]q fp gl\ obi[qba& qeb ?ljjfppflk croqebo ]lk]irabp qe[q [k bjmilvbo tfii pbialj \b 
[\ib ql grpqfcv j[hfkd \ol[a dbkbo[i fknrfofbp [\lrq [k bjmilvbb¶p lo [mmif][kq¶p [oobpqp)

Peb cliiltfkd afp]rppflk fp lccboba clo drfa[k]b fk abqbojfkfkd qeb ]fo]rjpq[k]bp rkabo tef]e [k bjmilvbo ][k 
grpqfcv bu]irafkd [k [mmif][kq lo [k bjmilvbb lk qeb \[pfp lc [k [oobpq ob]loa) 

II. Discussion

A. Adverse Impact of the Use of Arrest Records

Peb ib[afkd ][pb fkslisfkd [k bjmilvbo¶p rpb lc [oobpq ob]loap fp Dobdlov s( Ifqqlk Pvpqbip& 0.3 C) Ormm) 1-.& / BMA 
y.-&/31 !?)A) ?[i) .64-%& ilafcfba lk lqebo dolrkap& 14/ C)/a 30.& 2 BMA y5-56 !6qe ?fo) .64/%) Ifqqlk ebia qe[q 
k[qflk[iiv& ;i[]hp [ob [oobpqba jlob lcqbk qe[k [ob Tefqbp) ?lroqp [ka qeb ?ljjfppflk e[sb obifba lk qeb pq[qfpqf]p 
mobpbkqba fk Ifqqlk ql bpq[\ifpe [ mofiT cTWfb ][pb lc afp]ofjfk[qflk [d[fkpq ;i[]hp tebob [oobpq ob]loap [ob rpba fk 
bjmilvjbkq ab]fpflkp)!0% Pebob [ob& eltbsbo& jlob ob]bkq pq[qfpqf]p& mr\ifpeba \v qeb R)O) Abm[oqjbkq lc Grpqf]b& 
Cbabo[i ;rob[r lc Fksbpqfd[qflk& tef]e [ob ]lkpfpqbkq tfqe qeb Ifqqlk cfkafkd)!1% Fq fp abpfo[\ib ql rpb qeb jlpq ]roobkq 
[s[fi[\ib pq[qfpqf]p) Fk [aafqflk& tebob il][i pq[qfpqf]p [ob [s[fi[\ib& fq j[v \b ebimcri ql rpb qebj& [p qeb ]lroq afa fk 
Obvklhap s( Pebbq JbqTh Slogbop IlWTh ,).& 165 C) Ormm) 62/& // BMA y0-&406 !A)?) .65-%& Tccxa(& 4-/ C)/a //.& /2 
BMA y0.&4-3 !A)?) ?fo) .65.%) Fk Obvklhap& qeb ]lroq clrka qe[q qeb rpb lc [oobpq ob]loap fk bjmilvjbkq ab]fpflkp 
[asbopbiv [ccb]qba ;i[]hp pfk]b qeb .645 :kkr[i Nbmloq lc qeb Jbqolmlifq[k Mlif]b lc T[pefkdqlk& A)?)& pq[qba qe[q 
52)2% lc mboplkp [oobpqba fk qeb Afpqof]q lc ?lirj\f[ tbob klktefqb tefib qeb klktefqb mlmri[qflk ]lkpqfqrqba 4/)1% 
lc qeb qlq[i mlmri[qflk) 165 C) Ormm) [q 63-) Peb ?ljjfppflk e[p abqbojfkba qe[q Efpm[kf]p [ob [ipl [asbopbiv [ccb]qba 
\v [oobpq ob]loa fknrfofbp) ?ljjfppflk Ab]fpflkp Klp) 44(/0 [ka 43(-0& ??E BBL? Ab]fpflkp !.650% yy34.1 [ka 3265& 
obpmb]qfsbiv)!2% Eltbsbo& qeb ]lroqp e[sb klq vbq [aaobppba qefp fpprb!3% [ka qeb C;F¶p Rkfcloj ?ofjb Nbmloqfkd 
Moldo[j albp klq molsfab fkcloj[qflk lk qeb [oobpq o[qb clo Efpm[kf]p& k[qflk[iiv lo obdflk[iiv) :p tfqe ]lksf]qflk 
ob]loap !pbb Griv /6& .654 Oq[qbjbkq%& qeb bjmilvbo j[v ob\rq \v mobpbkqfkd pq[qfpqf]p tef]e [ob jlob ]roobkq& 
[]]ro[qb [ka,lo pmb]fcf] ql fqp obdflk lo [mmif][kq mlli qe[k [ob qeb pq[qfpqf]p mobpbkqba fk qeb mofiT cTWfb ][pb)

B. Business Justification

Fc [asbopb fjm[]q fp bpq[\ifpeba& qeb \roabk lc molar]fkd bsfabk]b pefcqp ql qeb bjmilvbo ql pelt [ \rpfkbpp 
grpqfcf][qflk clo qeb ]e[iibkdba bjmilvjbkq mo[]qf]b) SToap 9lsb LTWgfkd 9l( s( 7qlkfl! ,)6 P(9q( .,,1! .,.2 (,656 )
!4% :p tfqe ]lksf]qflk ob]loap& [oobpq ob]loap j[v \b ]lkpfaboba fk qeb bjmilvjbkq ab]fpflk [p bsfabk]b lc ]lkar]q 
tef]e j[v obkabo [k [mmif][kq rkprfq[\ib clo [ m[oqf]ri[o mlpfqflk) Eltbsbo& fk qeb ][pb lc [oobpqp& klq lkiv jrpq qeb 
bjmilvbo ]lkpfabo qeb obi[qflkpefm lc qeb ]e[odbp ql qeb mlpfqflk plrdeq& \rq [ipl qeb ifhbifella qe[q qeb [mmif][kq 
[]qr[iiv ]ljjfqqba qeb ]lkar]q [iibdba fk qeb ]e[odbp) Dobdlov s( Ifqqlk Pvpqbip& 0.3 C) Ormm) 1-.8 9Toqbo s( 
DThhTdebo& 12/ C)/a 0.2& 0 BMA y5002 !5qe ?fo) .64.%& Wboq( abkfba& 1-3 R)O) 62-& 1 BMA y45.5 !.64/%8 Obvklhap s( 
Pebbq JbqTh Slogbop IlWTh ,).& 165 C) Ormm) 62/8 Alwfbo s( 9ermgT& 062 C) Ormm) 503 !A)?) Lefl .642%8 R(P( s( 9fqv 
lc 9efWTdl& 1.. C) Ormm) /.5 !K)A) Fii) .641%& Tccxa( fk obh( mToq& 216 C)/a 1.2 !4qe ?fo) .644%8 9fqv lc 9Tfol s( Fhhfklfp 
CTfo Bimhlvibkq LoTWqfWb 9liifppflk bq Th( & 5 BMA y635/ !Fii) :mm) ?q) .641%8 ?ljjfppflk Ab]fpflkp Klp) 45(-0& 44(
/0& 43(.05& 43(54& 43(21& 43(06& 43(.4& 41(6/& 41(50& 43(-0& 41(6-& 45(-0& 41(/2& ??E BBL? Ab]fpflkp !.650% 
yy34.1& 34.-& 34--& 3332& 3306& 330-& 33./& 31/1& 31.1& 3265& 31/0& 31-- [ka ?ljjfppflk Ab]fpflkp Klp) 4/(
-614& 4/(.--2& 4/(.13-& ??E BBL? Ab]fpflkp !.640% yy3024& 302- [ka 301.& obpmb]qfsbiv)

1. A Business Justification Can Rarely Be Demonstrated for Blanket Exclusions on the Basis of Arrest 
Records

Ofk]b \rpfkbpp grpqfcf][qflk obpqp lk fpprbp lc gl\ obi[qbakbpp [ka ]obaf\fifqv& [ \i[khbq bu]irpflk lc mblmib tfqe [oobpq 
ob]loap tfii [ijlpq kbsbo tfqepq[ka p]orqfkv) Dobdlov s( Ifqqlk Pvpqbip& 0.3 C) Ormm) 1-.) Ifqqlk ebia qe[q [k 



bjmilvbo¶p mlif]v lc obcrpfkd ql efob [kvlkb tel e[a \bbk [oobpqba zlk [ krj\bo lc l]][pflkp§ sfli[qba Pfqib SFF 
\b][rpb qeb mlif]v afpmolmloqflk[qbiv bu]iraba ;i[]hp colj ]lkpfabo[qflk [ka t[p klq grpqfcfba \v \rpfkbpp kb]bppfqv) 
Fk Ifqqlk& [k [mmif][kq clo [ mlpfqflk [p [ pebbq jbq[i tlohbo t[p afpnr[ifcfba \b][rpb lc efp [oobpq ob]loa) Peb ]lroq 
clrka kl \rpfkbpp kb]bppfqv \b][rpb qeb bjmilvbo e[a kbfqebo bu[jfkba qeb m[oqf]ri[o ]fo]rjpq[k]bp proolrkafkd qeb 
[oobpqp klo ]lkpfaboba qeb obi[qflkpefm lc qeb ]e[odbp j[ab [d[fkpq efj ql qeb mlpfqflk lc pebbq jbq[i tlohbo) Ofk]b 
qeb bjmilvbo e[a c[fiba ql bpq[\ifpe [ \rpfkbpp kb]bppfqv clo fqp afp]ofjfk[qlov mlif]v& fq t[p bkglfkba colj \[pfkd 
crqrob efofkd ab]fpflkp lk [oobpq ob]loap) 7WWloa 9Toqbo s( DThhTdebo& 12/ C)/a 0.2 !cfobcfdeqbo%8 Alwfbo s( 9ermgT& 062 
C) Ormm) 503 !cfobcfdeqbo%8 9fqv lc 9Tfol s( Fhhfklfp CTfo Bimhlvibkq LoTWqfWb 9liifppflk! bq Th(& 5 BMA y635/ !mlif]b 
lccf]bo%)

Peb ?ljjfppflk e[p ]lkpfpqbkqiv fks[ifa[qba bjmilvjbkq mlif]fbp tef]e ]ob[qb [ \i[khbq bu]irpflk lc mboplkp tfqe 
[oobpq ob]loap) ?ljjfppflk Ab]fpflk Klp) 45(-0& 43(54& 43(06& 43(.4& 43(-0& 41(6-& 41(/2& 4/(-614& 4/(.--2& ??E 
BBL? Ab]fpflkp !.650% yy34.1 !i[\lobo%& 3332 !mlif]b lccf]bo%& 330- !][pefbo%& 33./ !]obafq ]liib]qlo%& 3265 !][q[ildrb 
]iboh%& 31/0 !rkfclojba dr[oa ]ljjfppflkba \v mlif]b abm[oqjbkq%& 31-- !cfobcfdeqbo%& 3024 !ifkb tlohbo% [ka 302- 
!t[obelrpb tlohbo lo aofsbo%) Fk pbsbo[i ab]fpflkp& fq [mmb[op qe[q qeb [oobpq ob]loa fknrfov t[p j[ab lk [ pq[ka[oa 
]ljm[kv [mmif][qflk tef]e t[p rpba \v qeb bjmilvbo ql cfii s[oflrp mlpfqflkp [ka qebob t[p kl jbkqflk lc [kv 
m[oqf]ri[o mlpfqflk plrdeq) ?ljjfppflk Ab]fpflk Klp) 43(.05& 43(21& 41(5/& 41(50& 41(-/ [ka 4/(.13-& ??E BBL? 
Ab]fpflkp !.650% yy34--& 3306& 31/1& 31.1& 3053 [ka 301. [ka ?ljjfppflk Ab]fpflk Kl) 4.(.62-& ??E BBL? 
Ab]fpflkp !.640% y3/41& obpmb]qfsbiv) :k bjmilvbo j[v klq olrqfkbiv bu]irab mboplkp tfqe [oobpq ob]loap \[pba lk qeb 
[pprjmqflk qe[q [k [oobpq ob]loa tfii mobsbkq [k [mmif][kq colj l\q[fkfkd kb]bpp[ov ]obabkqf[ip ql mbocloj [ gl\ 
tfqelrq dfsfkd qeb [mmif][kq [k lmmloqrkfqv ql l\q[fk qelpb ]obabkqf[ip) Clo bu[jmib& fk Ab]fpflk 43(54& qeb 
?ljjfppflk obgb]qba [k bjmilvbo¶p [ppboqflk qe[q bjmilvbbp¶ [oobpq ob]loap jfdeq efkabo fqp [\fifqv ql j[fkq[fk cfabifqv 
!\lka% fkpro[k]b pfk]b fq lccboba kl mollc ql qefp bccb]q)

Bsbk tebob qebob fp kl afob]q bsfabk]b qe[q [k bjmilvbo rpba [k [oobpq ob]loa fk [k bjmilvjbkq ab]fpflk& [ mob(
bjmilvjbkq fknrfov obd[oafkd [oobpq ob]loap j[v sfli[qb Pfqib SFF) Fq fp dbkbo[iiv mobprjba qe[q [k bjmilvbo lkiv [php 
nrbpqflkp tef]e eb,peb abbjp obibs[kq ql qeb bjmilvjbkq ab]fpflk) Dobdlov s( Ifqqlk Pvpqbip& 0.3 C) Ormm) [q 1-0(
1-1) Klqfkd qe[q fkcloj[qflk tef]e fp lUqTfkba fp ifhbiv ql \b rpba& qeb ]lroq fk Ifqqlk bkglfkba qeb bjmilvbo colj 
j[hfkd [kv mob(bjmilvjbkq fknrfofbp obd[oafkd [oobpqp tef]e afa klq obpriq fk ]lksf]qflkp) Fa)!5% 8rq pbb BBK9 s( IlWTh 
205& 20/ C)/a 5/. !/a ?fo) .643% !fknrfov klq fks[ifa[qba tebob qebob t[p kl bsfabk]b qe[q rkflk []qr[iiv obgb]qba 
[mmif][kqp tel e[a \bbk [oobpqba \rq klq ]lksf]qba%8 Gfiboplk s( HfpWl& 1-1 C) Ormm) 005 !B)A) Jl) .642% !]lroq 
rmebia afp]e[odb clo c[ipfcvfkd fkcloj[qflk obd[oafkd [oobpq ob]loa lk [ mob(bjmilvjbkq [mmif][qflk tfqelrq ]lkpfabofkd 
qeb fknrfov fqpbic sfli[qba Pfqib SFF%)!6% Krjbolrp pq[qbp e[sb pmb]fcf][iiv molef\fqba lo [asfpba [d[fkpq mob(bjmilvjbkq 
fknrfofbp fk qebfo c[fo bjmilvjbkq i[tp arb ql qeb mlppf\ib jfprpb lc qefp fkcloj[qflk)!.-%

2. The Alleged Conduct Must Be Related to the Position Sought

:p afp]rppba [\lsb& [k [oobpq ob]loa j[v \b rpba [p bsfabk]b lc ]lkar]q rmlk tef]e [k bjmilvbo j[hbp [k 
bjmilvjbkq ab]fpflk) :k bjmilvbo j[v abkv bjmilvjbkq lmmloqrkfqfbp ql mboplkp \[pba lk [kv moflo ]lkar]q tef]e 
fkaf][qbp qe[q qebv tlria \b rkcfq clo qeb mlpfqflk fk nrbpqflk& tebqebo qe[q ]lkar]q fp bsfabk]ba \v [k [oobpq& 
]lksf]qflk lo lqebo fkcloj[qflk molsfaba ql qeb bjmilvbo) Fq fp qeb WlkarWq& klq qeb [oobpq lo ]lksf]qflk mbo pb& tef]e 
qeb bjmilvbo j[v ]lkpfabo fk obi[qflk ql qeb mlpfqflk plrdeq) Peb ]lkpfabo[qflkp obibs[kq ql qeb abqbojfk[qflk lc 
tebqebo qeb [iibdba ]lkar]q abjlkpqo[qbp rkcfqkbpp clo qeb m[oqf]ri[o gl\ tbob pbq cloqe fk Dobbk s( Jfpplrof LTWfcfW 
OTfholTa 9l(& 216 C)/a ..25& ..3-& .0 BMA y..&246 !5qe ?fo) .644% [ka obfqbo[qba fk qeb Cb\or[ov 1& .654 Oq[qbjbkq 
lk ?lksf]qflkp& m[db /7

.) qeb k[qrob [ka do[sfqv lc qeb lccbkpb lo lccbkpbp8 

/) qeb qfjb qe[q e[p m[ppba pfk]b qeb ]lksf]qflk!..% !lo fk qefp ][pb& [oobpq%)))8 [ka 

0) qeb k[qrob lc qeb gl\ ebia lo plrdeq) 

Pbb Thpl 9Toqbo s( JThlkbv QorWgfkd Tka PqloTdb FkW(& 30. C)/a 1-& 10& /1 BMA y0.&015 !2qe ?fo) .65-% !bjmilvbo 
obcrpba ql obefob [k bu(bjmilvbb tel e[a jroaboba [ ]l(tlohbo& klq plibiv \b][rpb lc efp ]lksf]qflk& \rq \b][rpb eb 
t[p [ a[kdbolrp mboplk [ka cofbkap lc qeb jroaboba j[k jfdeq qov ql obq[if[qb [d[fkpq efj tefib eb t[p lk qeb gl\%8 
KpUlokb s( 9hbhTka& 3/- C)/a .62& // BMA y0-&55/ !5qe ?fo) .65-% !bjmilvbb tel e[a clocbfqba ]lii[qbo[i lk [ ]e[odb 



lc zpbur[i mol]robjbkq§ t[p rkcfq ql \b [ kropfkd [ppfpq[kq fk [ mpv]ef[qof] t[oa%8 ITkb s( FkiTk& 2-6 C)/a .51 !2qe 
?fo) .642% !]fqv loafk[k]b tef]e molef\fqba qeb fppr[k]b lc q[uf][\ aofsbo mbojfqp ql mboplkp ]lksf]qba lc pjrddifkd 
j[ofgr[k[ t[p zpl l\sflrpiv gl\ obi[qba§ qe[q zfq ]lria klq \b ebia ql \b rki[tcri o[]b afp]ofjfk[qflk&§ foobpmb]qfsb lc 
[kv [asbopb fjm[]q%8 BBK9 s( 9TolhfkT Cobfdeq& 4/0 C) Ormm) 401& 2/ BMA y06&205 !O)A) Ci[) .656% !]ofjfk[i efpqlov 
t[p obi[qba ql mlpfqflk lc qor]h aofsbo tel qo[kpmloqba s[ir[\ib molmboqv%8 JW9oTv s( 7hbuTkabo& 0- BMA y00&/.6 !A) 
?lil) .65/%& Tccxa 05 BMA y02&2-6 !.-qe ?fo) .652% !prmbosfplov dr[oa t[p afp]e[odba clo hfiifkd [ jlqlofpq& tefib lcc(
arqv& fk [ qo[ccf] afpmrqb \b][rpb bjmilvbo ]lk]iraba qe[q& abpmfqb efp []nrfqq[i& qeb ]lkar]q peltba mllo gradjbkq lk 
qeb rpb lc ab[aiv clo]b%)

Tebob qeb mlpfqflk plrdeq fp zpb]rofqv pbkpfqfsb&§ m[oqf]ri[oiv tebob fq fkslisbp bkclo]fkd qeb i[t lo mobsbkqfkd ]ofjb& 
]lroqp qbka ql ]ilpbiv p]orqfkfwb bsfabk]b lc moflo ]ofjfk[i ]lkar]q lc [mmif][kqp) R(P( s( 9fqv lc 9efWTdl& 1.. C) Ormm) 
/.5& .. BMA y.-&264 !K)A) Fii) .643%& Tccxa fk obh( mToq& 216 C)/a 1.2& .0 BMA y..&05- !4qe ?fo) .644%& lk obiTka& 104 
C) Ormm) /23 !K)A) Fii) .644% ![mmif][kqp clo qeb mlif]b abm[oqjbkq tbob afpnr[ifcfba clo moflo ]lksf]qflkp clo zpboflrp§
lccbkpbp%8 OfWeToaplk s( Elqbh 9lomloTqflk lc 7ibofWT& 00/ C) Ormm) 2.6& 1 BMA y4333 !B)A) I[) .64.%& Tccxa ibi(& 
135 C)/a 62.& 1 BMA y4333 !2qe ?fo) .64/% !\biij[k t[p afp]e[odba [cqbo efp ]lksf]qflk clo qebcq [ka ob]bfmq lc pqlibk 
dllap t[p afp]lsboba pfk]b \biijbk e[a []]bpp ql drbpqp¶ olljp [ka t[p klq pr\gb]q ql fkpmb]qflk tebk ][oovfkd 
m[]h[dbp%8 ETvkfb s( 9ermgT& .4 CBM ?[pbp /34& /4. !O)A) Lefl .643% !mlif]b abm[oqjbkq mbojfppf\iv j[ab fknrfofbp 
obd[oafkd [oobpq ob]loap [ka lqebo bsfabk]b lc moflo ]ofjfk[i ]lkar]q%)!./% !Obb Bu[jmibp 0 [ka 1%)

Bsbk tebob qeb bjmilvjbkq [q fpprb fp klq [ i[t bkclo]bjbkq mlpfqflk lo lkb tef]e dfsbp qeb bjmilvbb b[pv []]bpp ql 
qeb mlppbppflkp lc lqebop& ]ilpb p]orqfkv lc [k [mmif][kq¶p ]e[o[]qbo [ka moflo ]lkar]q fp [mmolmof[qb tebob [k bjmilvbo 
fp obpmlkpf\ib clo qeb p[cbqv [ka,lo tbii \bfkd lc lqebo mboplkp) KpUlokb s( 9hbhTka& 3/- C)/a .62 !5qe ?fo) .642% 
!mpv]ef[qof] kropfkd [ppfpq[kq%8 ITkb s( FkiTk& 2-6 C)/a .51 !q[uf aofsbo%) Fk qebpb fkpq[k]bp& qeb c[]qp tlria e[sb ql 
\b bu[jfkba ]ilpbiv fk loabo ql abqbojfkb qeb mol\[\fifqv qe[q [k [mmif][kq tlria mlpb [ qeob[q ql qeb p[cbqv [ka tbii 
\bfkd lc lqebop) !Obb Bu[jmibp 2 [ka 3%)

3. Evaluating the Likelihood that the Applicant Engaged in the Conduct Alleged

Peb ][pbp ]fqba [\lsb fiirpqo[qb qeb gl\(obi[qbakbpp lc ]boq[fk ]lkar]q ql pmb]fcf] mlpfqflkp) Fk ][pbp [iibdfkd o[]b 
afp]ofjfk[qflk \[pba lk qeb rpb lc [oobpq ob]loap [p lmmlpba ql ]lksf]qflkp& ]lroqp e[sb dbkbo[iiv obnrfoba klq lkiv 
gl\(obi[qbakbpp& \rq [ipl [ peltfkd qe[q qeb [iibdba ]lkar]q t[p []qr[iiv ]ljjfqqba) Fk 9fqv lc 9Tfol s( Fhhfklfp CTfo 
Bimhlvibkq LoTWqfWb 9liifppflk! bq Th(& 5 BMA y635/& qeb ]lroq ebia qe[q tebob [mmif][kqp plrdeq ql \b]ljb mlif]b 
lccf]bop& qebv ]lria klq \b [\plirqbiv \[ooba colj [mmlfkqjbkq plibiv \b][rpb qebv e[a \bbk [oobpqba& [p afpqfkdrfpeba 
colj ]lksf]qba) Pbb Thpl ?ljjfppflk Ab]fpflk Kl) 43(54& ??E BBL? Ab]fpflkp !.650% y3332 !mlqbkqf[i mlif]b lccf]bo 
]lria klq \b obgb]qba \[pba lk lkb [oobpq cfsb vb[op b[oifbo clo ofafkd fk [ pqlibk ][o pfk]b qebob t[p kl ]lksf]qflk [ka 
qeb [mmif][kq [ppboqba qe[q eb afa klq hklt qe[q qeb ][o t[p pqlibk%) Ofjfi[oiv& fk Ab]fpflk Kl) 41(50& ??E BBL? 
Ab]fpflk !.650% y31/1& qeb ?ljjfppflk clrka kl \rpfkbpp grpqfcf][qflk clo [k bjmilvbo¶p rk]lkafqflk[i qbojfk[qflk lc 
[ii bjmilvbbp tfqe [oobpq ob]loap ![ii cfsb bjmilvbbp qbojfk[qba tbob ;i[]h%& mromloqbaiv ql ]rq altk lk qebcqp fk qeb 
tlohmi[]b) Peb bjmilvbo ]lria molar]b kl bsfabk]b qe[q qeb bjmilvbbp e[a \bbk fkslisba fk [kv lc qeb qebcqp lo qe[q 
mboplkp tel [ob [oobpqba& \rq klq ]lksf]qba& [ob molkb qlt[oa ]ofjb) ?ljjfppflk Ab]fpflk Kl) 41(6/& ??E BBL? 
Ab]fpflkp !.650% y31/1)

:k [oobpq ob]loa albp kl jlob qe[k o[fpb [ prpmf]flk qe[q [k [mmif][kq j[v e[sb bkd[dba fk [ m[oqf]ri[o qvmb lc 
]lkar]q)!.0% Perp& qeb fksbpqfd[qlo jrpq abqbojfkb tebqebo qeb [mmif][kq fp ifhbiv ql e[sb ]ljjfqqba qeb ]lkar]q 
[iibdba) Pefp fp qeb jlpq afccf]riq pqbm \b][rpb fq obnrfobp qeb bjmilvbo bfqebo ql []]bmq qeb bjmilvbb¶p abkf[i lo ql 
[qqbjmq ql l\q[fk [aafqflk[i fkcloj[qflk [ka bs[ir[qb efp,ebo ]obaf\fifqv) :k bjmilvbo kbba klq ]lkar]q [k fkcloj[i 
zqof[i§ lo [k buqbkpfsb fksbpqfd[qflk ql abqbojfkb [k [mmif][kq¶p lo bjmilvbb¶p drfiq lo fkkl]bk]b) Eltbsbo& qeb 
bjmilvbo j[v klq mbocrk]qlofiv z[iilt qeb mboplk [k lmmloqrkfqv ql bumi[fk§ [ka fdklob qeb bumi[k[qflk tebob qeb 
mboplk¶p ]i[fjp ]lria b[pfiv \b sbofcfba \v [ melkb ][ii& f)b)& ql [ mobsflrp bjmilvbo lo [ mlif]b abm[oqjbkq) Peb 
bjmilvbo fp obnrfoba ql [iilt qeb mboplk [ jb[kfkdcri lmmloqrkfqv ql bumi[fk qeb ]fo]rjpq[k]bp lc qeb [oobpq!p% [ka ql 
j[hb [ ob[plk[\ib bccloq ql abqbojfkb tebqebo qeb bumi[k[qflk fp ]obaf\ib \bclob bifjfk[qfkd efj,ebo colj bjmilvjbkq 
lmmloqrkfqfbp)!.1% !Obb Bu[jmibp .& 1& 2 [ka 3%)

III. Examples



Peb cliiltfkd bu[jmibp [ob molsfaba ql fiirpqo[qb qeb mol]bpp \v tef]e [oobpq ob]loa ]e[odbp pelria \b bs[ir[qba)

Bu[jmib .7

Tfij[& [ ;i[]h cbj[ib& [mmifbp ql ;rp Fk]) fk Efdet[v ?fqv clo [ mlpfqflk [p [ \rp aofsbo) Fk obpmlkpb ql [ 
mob(bjmilvjbkq fknrfov& Tfij[ pq[qbp qe[q peb t[p [oobpqba qtl vb[op b[oifbo clo aofsfkd tefib fkqluf][qba) 
;rp Fk]) obgb]qp Tfij[& abpmfqb ebo []nrfqq[i [cqbo qof[i) ;rp Fk]) albp klq []]bmq ebo abkf[i lc qeb ]lkar]q 
[iibdba [ka ]lk]irabp qe[q Tfij[ t[p []nrfqqba lkiv \b][rpb qeb \ob[qelifwbo qbpq tef]e t[p [ajfkfpqboba 
ql ebo [q qeb qfjb lc ebo [oobpq t[p klq [ajfkfpqboba fk []]loa[k]b tfqe molmbo mlif]b mol]barobp [ka t[p 
qebobclob fk[ajfppf\ib [q qof[i) Tfqkbppbp [q Tfij[¶p qof[i qbpqfcfba qe[q [cqbo \bfkd pqlmmba clo ob]hibpp 
aofsfkd& Tfij[ pq[ddboba colj qeb ][o [ka e[a [i]leli lk ebo \ob[qe) Tfij[¶p obgb]qflk fp grpqfcfba \b][rpb 
qeb ]lkar]q rkaboivfkd qeb [oobpq& aofsfkd tefib fkqluf][qba& fp ]ib[oiv obi[qba ql qeb p[cb mbocloj[k]b lc 
qeb arqfbp lc [ \rp aofsbo8 fq l]]rooba c[foiv ob]bkqiv8 [ka qebob t[p kl fkaf][qflk lc pr\pbnrbkq 
obe[\fifq[qflk)

?lkqo[pq Bu[jmib Krj\bo . tfqe qeb c[]qp \bilt)

Bu[jmib /7

Ili[& [ ;i[]h cbj[ib& [mmifbp ql ;rp Fk]) clo [ mlpfqflk [p [ \rp aofsbo) Fk obpmlkpb ql [k fknrfov tebqebo 
peb e[a bsbo \bbk [oobpqba& Ili[ pq[qbp qe[q peb t[p [oobpqba cfsb vb[op b[oifbo clo co[ra fk rkbjmilvjbkq 
\bkbcfqp) Ili[ [ajfqp qe[q peb ]ljjfqqba qeb ]ofjb [iibdba) Oeb bumi[fkp qe[q peb ob]bfsba rkbjmilvjbkq 
\bkbcfqp peloqiv [cqbo ebo erp\[ka afba [ka ebo bumbkpbp fk]ob[pba) Arofkd qefp mbofla& peb tlohba m[oq(
qfjb clo jfkfjrj t[db \b][rpb ebo rkbjmilvjbkq ]eb]h [jlrkqba ql pifdeqiv ibpp qe[k qeb jlkqeiv obkq 
clo ebo jb[dbo [m[oqjbkq) Oeb afa klq obmloq qeb fk]ljb ql qeb Oq[qb Rkbjmilvjbkq ;l[oa clo cb[o qe[q 
ebo m[vjbkqp tlria \b obar]ba [ka qe[q peb tlria klq \b [\ib ql cbba ebo qeobb vlrkd ]efiaobk) :cqbo ebo 
[oobpq& peb [dobba ql& [ka afa& obm[v qeb pq[qb) ;rp Fk]) obgb]qba Ili[) Ili[¶p obgb]qflk sfli[qba Pfqib SFF) 
Peb ]ljjfppflk lc co[ra fk qeb rkbjmilvjbkq pvpqbj albp klq ]lkpqfqrqb [ \rpfkbpp grpqfcf][qflk clo qeb 
obgb]qflk lc [k [mmif][kq clo qeb mlpfqflk lc \rp aofsbo) Peb qvmb lc ]ofjb tef]e Ili[ ]ljjfqqba fp qlq[iiv 
rkobi[qba ql ebo [\fifqv ql p[cbiv& bccf]fbkqiv [ka,lo ]lroqblrpiv aofsb [ \rp) Croqebojlob& qeb [oobpq fp klq 
ob]bkq)

Bu[jmib 07

Plj& [ ;i[]h j[ib& [mmifbp ql Iladb ?fqv clo [ mlpfqflk [p [ mlif]b lccf]bo) Peb [oobpq o[qb clo ;i[]hp fp 
pr\pq[kqf[iiv afpmolmloqflk[qb ql qe[q lc Tefqbp fk Iladb ?fqv) Fk obpmlkpb ql [k [oobpq ob]loa fknrfov& Plj 
pq[qbp qe[q eb t[p [oobpqba qeobb vb[op b[oifbo clo \rodi[ov) Plj fp fkqbosfbtba [ka [phba ql bumi[fk qeb 
]fo]rjpq[k]bp proolrkafkd efp [oobpq) Plj [ajfqp qe[q [iqelrde qeb \rodi[ov ]e[odb t[p afpjfppba clo i[]h 
lc prccf]fbkq bsfabk]b& eb afa ]ljjfq qeb ]ofjb) Eb ]i[fjp& eltbsbo& qe[q eb fp [ ]e[kdba j[k& e[sfkd 
j[qroba pfk]b qebk) Iladb ?fqv obgb]qp Plj) Mlif]b lccf]bop [ob7 .% bkqorpqba tfqe molqb]qfkd qeb mr\if]8 /% 
[rqelofwba ql bkqbo kb[oiv [kv atbiifkd rkabo qeb [mmolmof[qb ]fo]rjpq[k]bp8 [ka 0% lcqbk obpmlkpf\ib clo 
qo[kpmloqfkd s[ir[\ibp tef]e [ob ]lkcfp][qba [p bsfabk]b) Peb abm[oqjbkq fp& qebobclob& grpqfcfba fk 
ab]ifkfkd ql q[hb qeb ]e[k]b qe[q Plj e[p obclojba) Bsbk fc qeb abm[oqjbkq fp ]ljmibqbiv p[qfpcfba qe[q 
Plj e[p obclojba& fq j[v obgb]q efj \b][rpb efp ]obaf\fifqv [p [ tfqkbpp fk ]lroq ]lria \b pbsbobiv 
a[j[dba fc eb tbob [phba [\lrq efp ltk [oobpq [ka qeb proolrkafkd ]fo]rjpq[k]bp tefib qbpqfcvfkd [d[fkpq 
[ mboplk telj eb e[a [oobpqba) Ofk]b [k bppbkqf[i bibjbkq lc mlif]b tloh fp qeb [\fifqv ql bccb]q [k [oobpq 
[ka ql ]obaf\iv qbpqfcv [d[fkpq qeb abcbka[kq fk ]lroq& qeb abm[oqjbkq tlria e[sb qtl pbm[o[qb \rpfkbpp 
grpqfcf][qflkp clo obgb]qfkd Plj)

Peb [\lsb bu[jmib fp ]lkqo[pqba tfqe ]fo]rjpq[k]bp rkabo tef]e [k [oobpq ob]loa tlria klq ]lkpqfqrqb dolrkap clo 
obgb]qflk)

Bu[jmib 17 

Glek& [ ;i[]h j[ib& [mmifbp ql Iladb ?fqv clo qeb p[jb mlpfqflk [p albp Plj) Glek t[p [oobpqba qeobb 
vb[op b[oifbo clo \rodi[ov) Peb ]e[odbp tbob afpjfppba) Iladb ?fqv bifjfk[qbp Glek colj ]lkpfabo[qflk 



tfqelrq croqebo fksbpqfd[qflk [ka tfii klq ]lkpfabo qeb proolrkafkd ]fo]rjpq[k]bp lc qeb [oobpq) Fc [iiltba 
ql bumi[fk& Glek ]lria bpq[\ifpe qe[q efp [oobpq t[p [ ][pb lc jfpq[hbk fabkqfqv [ka qe[q pljblkb bipb& tel 
prmbocf]f[iiv cfq Glek¶p abp]ofmqflk& t[p ]lksf]qba lc qeb ]ofjb clo tef]e Glek t[p fkfqf[iiv ]e[odba) Ofk]b 
qeb c[]qp fkaf][qb qe[q Glek afa klq ]ljjfq qeb ]lkar]q [iibdba fk qeb [oobpq ob]loa& Iladb ?fqv e[p klq 
][oofba fqp \roabk lc molsfkd [ \rpfkbpp grpqfcf][qflk clo Glek¶p obgb]qflk)

Bu[jmib 27

A[sfa& [ ;i[]h j[ib& [mmifbp clo [ qb[]efkd mlpfqflk fk Tbpq Efde O]elli) Fk obpmlkpb ql [ mob(bjmilvjbkq 
fknrfov& A[sfa pq[qbp qe[q eb t[p [oobpqba qtl vb[op b[oifbo clo pq[qrqlov o[mb& e[sfkd \bbk []]rpba lc 
pbar]fkd [ pbsbkqbbk(vb[o lia pqrabkq fk efp ]i[pp tebk eb q[rdeq [q [klqebo efde p]elli) Peb ]e[odbp 
tbob afpjfppba) Tbpq Efde obgb]qp A[sfa) A[sfa obifbp lk Ifqqlk ql bpq[\ifpe [ mofiT cTWfb ][pb lc o[]b 
afp]ofjfk[qflk& [ka Tbpq Efde fp rk[\ib ql ob\rq qeb ][pb tfqe jlob ]roobkq& []]ro[qb lo pmb]fcf] pq[qfpqf]p) 
A[sfa abkfbp qe[q qebob fp [kv qorqe ql qeb ]e[odb) Tbpq Efde ab]fabp ql ]lkar]q [ croqebo fksbpqfd[qflk 
[ka ib[okp qe[q A[sfa t[p [oobpqba [cqbo [klqebo qb[]ebo clrka efj bkd[dba fk pbur[i []qfsfqv tfqe :kk& 
lkb lc efp pqrabkqp& fk qeb p]elli¶p il]hbo ollj) Pefp bsbkq l]]rooba lk :kk¶p bfdeqbbkqe \foqea[v& \rq fk 
qeb ]lkcrpflk lc qeb [oobpq& kl lkb ob[ifwba qe[q :kk e[a grpq ob[]eba qeb [db lc j[glofqv) :kk¶p m[obkqp 
[ka lqebo qb[]ebop \bifbsba qe[q A[sfa e[a pbar]ba :kk& tel e[a [ p]ellidfoi z]orpe§ lk efj& moflo ql ebo 
bfdeqbbkqe \foqea[v) Eltbsbo& pfk]b :kk tlria klq qbpqfcv [d[fkpq A[sfa& qeb ]e[odbp e[a \bbk afpjfppba) 
Tbpq Efde j[v obgb]q A[sfa) Foobpmb]qfsb lc :kk¶p [db& Tbpq Efde fp grpqfcfba fk [qqbjmqfkd ql molqb]q fqp 
pqrabkqp colj qb[]ebop tel j[v j[hb pbur[i [as[k]bp qlt[oa qebj) :iqelrde eb jfdeq klq e[sb \bbk 
drfiqv lc pq[qrqlov o[mb& efp ]lkar]q t[p rk\bcfqqfkd [ qb[]ebo)

Peb [\lsb bu[jmib fp ]lkqo[pqba ql qeb cliiltfkd ]fo]rjpq[k]bp)

Bu[jmib 37

M[ri& [ ;i[]h j[ib& [mmifbp clo qeb p[jb mlpfqflk [p albp A[sfa) M[ri t[p [oobpqba qtl vb[op b[oifbo clo 
pq[qrqlov o[mb& e[sfkd \bbk []]rpba lc pbar]fkd [ pbsbkqbbk(vb[o lia pqrabkq fk efp ]i[pp [q [klqebo efde 
p]elli) Tbpq Efde bifjfk[qbp M[ri colj ]lkpfabo[qflk tfqelrq croqebo fksbpqfd[qflk [ka obcrpbp ql ]lkpfabo 
qeb proolrkafkd ]fo]rjpq[k]bp lc qeb [oobpq) Tebk cfifkd efp ]ljmi[fkq& M[ri pq[qbp qe[q tebk eb q[rdeq [q 
qeb lqebo efde p]elli& eb \bcofbkaba [ qolr\iba pqrabkq fk efp ]i[pp& :if]b& tel t[p qboofcfba lc ebo 
afp]fmifk[of[k m[obkqp) M[ri fkpfpqp qe[q eb kbsbo qlr]eba :if]b fk [kv fjmolmbo j[kkbo [ka qe[q lk qeb a[v 
\bclob efp [oobpq& :if]b ]lkcfaba fk efj qe[q peb e[a \b]ljb mobdk[kq \v ebo pbsbkqbbk(vb[o lia \lvcofbka& 
Mbqbo& [ka t[p [co[fa ql qbii ebo m[obkqp clo cb[o qe[q ebo c[qebo tlria hfii efj) M[ri pq[qbp qe[q qeb ]e[odbp 
tbob afpjfppba \b][rpb qeb afpqof]q [qqlokbv afa klq \bifbsb :if]b¶p pq[qbjbkqp) Peb afpqof]q [qqlokbv [ka 
qeb mofk]fm[i lc qeb efde p]elli& Jp) M)& ]lkcfoj M[ri¶p [ppbppjbkq lc :if]b) Jp) M) pq[qbp qe[q Mbqbo ]lkcfaba 
fk ebo qe[q eb t[p qeb c[qebo lc :if]b¶p \[\v [ka qe[q :if]b e[a [pproba efj qe[q klqefkd pbur[i e[a bsbo 
e[mmbkba \bqtbbk ebo [ka M[ri) Jp) M) pq[qbp qe[q qebob tbob fkaf][qflkp qe[q :if]b¶p c[qebo t[p [\rpfsb& 
qe[q eb e[a \b[qbk ebo fkql dfsfkd efj qeb k[jb lc pljblkb ql \i[jb clo ebo mobdk[k]v [ka qe[q :if]b 
qelrdeq qe[q M[ri ]lria e[kaib ebo c[qebo \bqqbo qe[k ]lria Mbqbo) Ofk]b M[ri abkfba ]ljjfqqfkd qeb 
]lkar]q [iibdba [ka efp bumi[k[qflk t[p tbii prmmloqba \v qeb afpqof]q [qqlokbv [ka efp clojbo bjmilvbo& 
Tbpq Efde e[p klq abjlkpqo[qba [ \rpfkbpp grpqfcf][qflk clo obgb]qfkd M[ri)

Peb bu[jmibp afp]rppba [\lsb abjlkpqo[qb qe[q tebob[p [k bjmilvbo j[v ]lkpfabo [ ]lksf]qflk [p ]lk]irpfsb 
bsfabk]b qe[q [ mboplk e[p ]ljjfqqba qeb ]ofjb [iibdba& [oobpqp ][k lkiv \b ]lkpfaboba [p [ jb[kp lc zqofddbofkd§
croqebo fknrfov fkql qe[q mboplk¶p ]e[o[]qbo lo moflo ]lkar]q) :cqbo ]lkpfabofkd [ii lc qeb ]fo]rjpq[k]bp& fc qeb bjmilvbo 
ob[plk[\iv ]lk]irabp qe[q qeb [mmif][kq¶p lo bjmilvbb¶p ]lkar]q fp bsfabk]b qe[q eb lo peb ][kklq \b qorpqba ql 
mbocloj qeb arqfbp lc qeb mlpfqflk fk nrbpqflk& qeb bjmilvbo j[v obgb]q lo qbojfk[qb qe[q mboplk)

A[qb7 6(4(6-
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Footnotes

.)Peb Griv /6 Oq[qbjbkq klqbp qe[q abpmfqb k[qflk[i pq[qfpqf]p peltfkd [asbopb fjm[]q& [k bjmilvbo j[v obcrqb qefp 
mofiT cTWfb peltfkd \v mobpbkqfkd pq[qfpqf]p tef]e [ob pmb]fcf] ql fqp obdflk lo [mmif][kq mlli) Fc qebpb pq[qfpqf]p 
abjlkpqo[qb qe[q qeb mlif]v e[p kl [asbopb fjm[]q [d[fkpq [ molqb]qba dolrm& qeb mi[fkqfcc¶p mofiT cTWfb ][pb e[p \bbk 
ob\rqqba [ka qeb bjmilvbo kbba klq pelt [kv \rpfkbpp kb]bppfqv ql grpqfcv qeb rpb lc qeb mlif]v) Oq[qfpqf]p obi[qfkd ql 
[oobpqp pelria \b rpba fk qeb p[jb j[kkbo))

/)Peb mlif]v pq[qbjbkqp lk ]lksf]qflkp rpb qeb qboj z\rpfkbpp kb]bppfqv&§ [p rpba \v ]lroqp moflo ql qeb Ormobjb 
?lroq¶p ab]fpflk fk SToap 9lsb LTWgfkd 9l( s( 7qlkfl& .-6 O) ?q) /..2 !.656%) Fk 7qlkfl& qeb Ormobjb ?lroq [almqba 
qeb qboj z\rpfkbpp grpqfcf][qflk§ fk mi[]b lc \rpfkbpp kb]bppfqv& \rq klqba qe[q z[iqelrde tb e[sb meo[pba qeb nrbov 
afccbobkqiv fk afccbobkq ][pbp ))) qeb afpmlpfqfsb fpprb fp tebqebo [ ]e[iibkdba mo[]qf]b pbosbp& fk [ pfdkfcf][kq t[v& qeb 
ibdfqfj[qb bjmilvjbkq dl[ip lc qeb bjmilvbo&§ ]fqfkd fkqbo ThfT& Dofddp s( Argb Lltbo 9l(& 1-. R)O) 1/1 !.64.%& .-6 O) 
?q) [q /./2(/./3)

0) R(P( s( 9fqv lc 9efWTdl& 052 C) Ormm) 210& 223(224 !K)A) Fii) .641%& Talmqba Uv obcbobkWb& 1.. C) Ormm) /.5& Tccxa fk 
obh( mToq& 216 C)/a 1.2& 10/ !4qe ?fo) .644%8 9fqv lc 9Tfol s( Fhhfklfp CTfo Bimhlvibkq LoTWqfWb 9liifppflk! bq Th(& 5 BMA 
 635/ !Fii) :mm) ?q) .641%8 ?ljjfppflk Ab]fpflk Klp) 45(-0& 44(/0& 43(.05& 43(54& 43(06& 41(6/& 41(6-& 41(50& 41(
-/& ??E BBL? Ab]fpflkp !.650%   34.1& 34.-& 34--& 3332& 330-& 31/1& 31/0& 31.1& 3053 [ka ?ljjfppflk Ab]fpflk 
Klp) 4/(.13-& 4/(.--2& 4/(-61 [ka 4.(.62-& ??E BBL? Ab]fpflkp !.640%   301.& 3024 [ka 3/41 obpmb]qfsbiv)

1) Peb C;F¶p Rkfcloj ?ofjb Nbmloqfkd Moldo[j obmloqba qe[q fk .654& /6)2% lc [ii [oobpqp tbob lc ;i[]hp) Peb R)O) 
?bkprp obmloqba qe[q ;i[]hp ]ljmofpba ..)4% lc qeb k[qflk[i mlmri[qflk fk .65- [ka molgb]qba qe[q qeb cfdrob tlria 
ob[]e ./)/% fk .654) Ofk]b qeb k[qflk[i mbo]bkq[db lc [oobpqp clo ;i[]hp fp jlob qe[k qtf]b qeb mbo]bkq[db lc qebfo 
obmobpbkq[qflk fk qeb mlmri[qflk !tebqebo ]lkpfabofkd qeb .65- cfdrobp lo qeb .654 molgb]qflkp%& qeb Ifqqlk
mobprjmqflk lc [asbopb fjm[]q& [q ib[pq k[qflk[iiv& fp pqfii s[ifa)

2) Peb pq[qfpqf]p mobpbkqba fk Ab]fpflk Kl) 44(/0 mboq[fk lkiv ql mofplk mlmri[qflkp fk qeb Olrqetbpqbok Rkfqba Oq[qbp) 
Pefp a[q[ tlria& qebobclob& mol\[\iv klq ]lkpqfqrqb [ mofiT cTWfb ][pb lc afp]ofjfk[qflk clo lqebo obdflkp lc qeb ]lrkqov) 
Fk c[]q& qebob fp kl ][pb i[t ql fkaf][qb tebqebo ]lroqp tlria []]bmq qefp a[q[ [p bsfabk]b lc [asbopb fjm[]q clo [oobpq 
ob]loap& bsbk clo ][pbp [ofpfkd fk qeb Olrqetbpq& pfk]b [ii [oobpqp al klq obpriq fk fk][o]bo[qflk) Ab]fpflk Kl) 43(-0 
klqba qe[q Efpm[kf]p [ob [oobpqba jlob cobnrbkqiv qe[k [ob Tefqbp& \rq kl pq[qfpqf]p tbob mobpbkqba ql prmmloq qefp 
pq[qbjbkq)

3) 9c( BBK9 s( 9TolhfkT Cobfdeq 9Toofbop& 4/0 C) Ormm) 401& 42.& 2/ BMA   06&205 !O)A) Ci[) .656% !BBL? c[fiba ql 
molsfab pq[qfpqf]p clo qeb obibs[kq i[\lo j[ohbq ql molsb qe[q qor]hfkd ]ljm[kv¶p bu]irpflk lc aofsbop tfqe ]lksf]qflkp 
clo qebcq ]ofjbp e[a [k [asbopb fjm[]q lk Efpm[kf]p [q [ m[oqf]ri[o gl\ pfqb%)

4) Rkabo 7qlkfl& qeb \roabk lc molar]fkd bsfabk]b pefcqp ql qeb bjmilvbo& \rq qeb \roabk lc mbopr[pflk obj[fkp tfqe 
qeb mi[fkqfcc [q [ii pq[dbp lc [ Pfqib SFF ][pb) .-6 O)?q) [q /..3) 7qlkfl qerp jlafcfbp Dofddp [ka fqp moldbkv)

5) Croqebojlob& mlqbkqf[i [mmif][kqp tel e[sb [oobpq ob]loap j[v \b afp]lro[dba colj [mmivfkd clo mlpfqflkp tef]e 
obnrfob qebj ql prmmiv qefp fkcloj[qflk& qerp ]ob[qfkd [ z]efiifkd bccb]q§ lk qeb ;i[]h [mmif][kq mlli) 9Toqbo s( 
DThhTdebo& 12/ C)/a [q 00-(00.8 Obvklhap s( Pebbq JbqTh Slogbop! IlWTh ,).& 165 C) Ormm) [q 631 k)./& 633 k).0& 634& 
6408 ?ljjfppflk Ab]fpflk Klp) 43(.05& 43(54& 43(.4& 41(6-& 41(/2 [ka 41(-/& ??E BBL? Ab]fpflkp !.650%   34--& 
3332& 33./& 31/0& 31--& 3053 [ka ?ljjfppflk Ab]fpflk Klp) 41(.--2 [ka 4.(.62-& ??E BBL? Ab]fpflkp !.640% 
  302- [ka 3/41& obpmb]qfsbiv)

6) Klqb [ipl qe[q fk SThhp s( 9fqv lc LbqbopUrod& 562 C)/a .55& 2/ BMA  06&3-/ !1qe ?fo) .66-%& qeb ]lroq rmebia [k 
bjmilvbo¶p mlif]v lc j[hfkd [k bjmilvjbkq fknrfov obd[oafkd qeb [oobpq ob]loap lc bjmilvbbp¶ fjjbaf[qb c[jfiv 
jbj\bop) Peb ]lroq abqbojfkba qe[q rkabo 7qlkfl& qeb mi[fkqfcc t[p l\ifd[qba ql pelt klq lkiv qe[q ;i[]hp tbob jlob 
ifhbiv ql e[sb zkbd[qfsb§ obpmlkpbp ql qefp nrbpqflk& \rq [ipl qe[q qeb bjmilvbo j[ab [asbopb bjmilvjbkq ab]fpflkp 
\[pba lk pr]e obpmlkpbp)

.-) Kbt Vloh& E[t[ff& Lobdlk& Tfp]lkpfk& Kbt Gbopbv& Lefl& Sfodfkf[& Afpqof]q lc ?lirj\f[& ?[ifclokf[& J[ovi[ka& 
Jfkkbplq[& Rq[e& T[pefkdqlk& Tbpq Sfodfkf[& :ofwlk[& ?lilo[al& Fa[el& J[pp[]erpbqqp& Jf]efd[k& Jfppfppfmmf)



..) 8rq pbb BBK9 s( 9TolhfkT Cobfdeq 9Toofbop& 4/0 C) Ormm) [q 420 !]lroq rmebia qor]hfkd ]ljm[kv¶p ifcbqfjb \[o ql 
bjmilvjbkq lc aofsbop tel e[a \bbk fk][o]bo[qba clo qebcq ]ofjbp pfk]b BBL? afa klq molar]b bsfabk]b qe[q [ 2(.- 
vb[o \[o tlria \b [k bnr[iiv bccb]qfsb [iqbok[qfsb%) Klqb [ipl qe[q qeb ]lroq fk 9TolhfkT Cobfdeq pmb]fcf][iiv obgb]qba qeb 
Bfdeqe ?fo]rfq¶p ob[plkfkd fk Dobbk& ][rqflkfkd qe[q Dobbk ]lria \b ]lkpqorba qll \ol[aiv) 4/0 C) Ormm) [q 42/)

./) Pbb Thpl MrToobhp s( 8oltk& 15 BMA  05&31. !A)?) Jf]e) .655% !ob]bkq ]lksf]qflk t[p obi[qba ql mlpfqflk lc 
]loob]qflkp lccf]bo%) Klqb eltbsbo& qe[q qefp []qflk t[p \olrdeq rkabo 1/ R)O)?) x .650& o[qebo qe[k Pfqib SFF& [ka 
mi[fkqfcc [iibdba qe[q eb t[p afp]ofjfk[qba [d[fkpq \b][rpb eb t[p [k bu(lccbkabo& klq \b][rpb qeb mlif]v [asbopbiv 
[ccb]qba [ molqb]qba dolrm)

.0) Peb bjmilvbo¶p prpmf]flk j[v \b o[fpba \v [k [oobpq ob]loa grpq [p fq tlria \v kbd[qfsb ]ljjbkqp [\lrq [k 
[mmif][kq¶p ]lkar]q j[ab \v [ mobsflrp bjmilvbo lo [ mboplk[i obcbobk]b)

.1) :iqelrde qeb krj\bo lc [oobpqp fp klq abqbojfk[qfsb !pbb Ifqqlk%& fq j[v \b obibs[kq fk j[hfkd [ ]obaf\fifqv 
abqbojfk[qflk)

Qefp mTdb tTp hTpq ilafcfba lk 7rdrpq .0! .))3(

Nbqrok ql Eljb M[db



 
 
 
Sears Settles ADA Lawsuit with the EEOC for a Record $6.2 Million 
Regarding Its Workers Compensation Leave Policy 
 

By: Abizer Zanzi 
  
On September 29, 2009, Sears, Roebuck and Company agreed to pay $6.2 million as 
part of a consent decree to resolve a class-action lawsuit filed by the Equal Employment 
Opportunity Commission (“EEOC”) in federal district court in Chicago, alleging that the 
retailer’s workers compensation leave policy violated the Americans with Disabilities Act 
(“ADA”). EEOC v. Sears, Roebuck & Co. The $6.2 million settlement award – which is 
the largest for an ADA lawsuit in the EEOC’s history – will be distributed to individual 
eligible claimants through a settlement fund.  
 
According to the EEOC, Sears maintained an inflexible policy whereby an employee 
who was on workers’ compensation leave due to a disability arising from a work-related 
injury was automatically terminated after one year of leave without consideration of 
whether a reasonable accommodation might have allowed the employee to return to 
work. Sears denied that its leave policies violated the ADA. But under the terms of the 
consent decree, the company agreed to revise its policies to: (1) notify affected 
employees, at least 45 days before their leaves expire, of their right to request a 
reasonable accommodation to return to work; and (2) inform the employees of 
examples of reasonable accommodations including modified duty, part-time work, 
reassignment, additional leave, and assistive devices. 
 
Sears did not admit any wrongdoing or liability, and the consent decree did not resolve 
the issue of whether Sears’ policy is unlawful. However, as previously reported, the 
EEOC’s Chicago District Office has recently filed at least two other federal lawsuits 
asserting claims under the ADA against employers with similar 12-month leave policies.  
EEOC v. SuperValu, Inc. and Jewel-Osco; EEOC v. United Parcel Service, Inc.  (To see 
our previous eBulletin on this subject click here.)  While the EEOC’s interpretation of the 
ADA remains to be tested in court, employers are strongly urged to consult with 
experienced employment counsel before terminating an employee under a policy that 
sets a strict time limit on disability leave. 
 

Front & Center Posting Date: October 1, 2009 
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OB7NO' NLB8R9H PL M7T  1). JFIIFLK CLN AFO78FIFPT 8F7O

CbabnSh ;lrnp !mmnlsbo ESndbop FlkbpSnu !ilrkp Bsbn fk Ofkdhb BBI; !A! Orfp  Bimhlubbo !hhbdbahu PbnifkSpba 
'Soba lk DkchbtfThb Rlngbno' ;limbkoSpflk EbSsb BteSropflk LlhfWu

9EF97DL ( Peb R)O) BnrUi Bjmilvjbkq Lmmloqrkfqv 9ljjfppflk "BBL9$ qlaUv UkklrkYba qeb bkqov lc U obYloa(pbqqfkd Ylkpbkq 
abYobb obplisfkd U YiUpp iUtprfq UdUfkpq ObUop' NlbWrYh Uka 9l) "ObUop$ rkabo qeb 7jbofYUkp Sfqe AfpUWfifqfbp 7Yq "7A7$ clo  1). 
jfiiflk Uka pfdkfcfYUkq objbafUi obifbc)

Peb Ylkpbkq abYobb' Ummolsba qefp jlokfkd Wv CbaboUi AfpqofYq Gradb SUvkb 7kabopbk' obmobpbkqp qeb iUodbpq 7A7 pbqqibjbkq fk 
U pfkdib iUtprfq fk BBL9 efpqlov) Peb BBL9!p prfq Uiibdba qeUq ObUop jUfkqUfkba Uk fkcibufWib tlohbop! YljmbkpUqflk ibUsb 
bueUrpqflk mlifYv Uka qbojfkUqba bjmilvbbp fkpqbUa lc molsfafkd qebj tfqe obUplkUWib UYYljjlaUqflkp clo qebfo afpUWfifqfbp' fk
sfliUqflk lc qeb 7A7) 

"Peb cUYqp lc qefp YUpb peltba qeUq' kbUoiv qtbkqv vbUop Ucqbo qeb bkUYqjbkq lc qeb 7A7' qeb ofdeqp lc fkafsfarUip tfqe afpUWfifqfbp 
Uob pqfii fk gblmUoav'" pUfa 9ljjfppflk 7Yqfkd 9eUfojUk OqrUoq G) FpefjUor) "7q qeb pUjb qfjb' qefp obYloa pbqqibjbkq pbkap qeb 
pqolkdbpq mlppfWib jbppUdb qeUq qeb BBL9 tfii rpb fqp bkcloYbjbkq Urqelofqv Wliaiv ql molqbYq qelpb ofdeqp Uka UasUkYb bnrUi 
bjmilvjbkq lmmloqrkfqfbp clo fkafsfarUip tfqe afpUWfifqfbp)"

BBL9 9efYUdl AfpqofYq AfobYqlo Glek Nltb' tel prmbosfpba qeb UdbkYv!p UajfkfpqoUqfsb fksbpqfdUqflk mobYbafkd qeb iUtprfq' pUfa 
qeUq qeb YUpb Uolpb colj U YeUodb lc afpYofjfkUqflk cfiba tfqe qeb BBL9 Wv U clojbo ObUop pbosfYb qbYekfYfUk' Glek 8UsU) 
7YYloafkd ql Nltb' 8UsU tUp fkgroba lk qeb glW' qllh tlohbop! YljmbkpUqflk ibUsb' Uka' Uiqelrde objUfkfkd afpUWiba Wv qeb
fkgrofbp' obmbUqbaiv Uqqbjmqba ql obqrok ql tloh) ObUop' Nltb pUfa' "9lria kbsbo pbb fqp tUv YibUo ql molsfab 8UsU tfqe U 
obUplkUWib UYYljjlaUqflk tefYe tlria eUsb mrq efj WUYh ql tloh Uka' fkpqbUa' cfoba efj tebk efp ibUsb bumfoba)"

NbdflkUi 7qqlokbv Glek EbkaofYhplk lc qeb BBL9 9efYUdl AfpqofYq LccfYb pUfa mob(qofUi afpYlsbov fk qeb iUtprfq obsbUiba qeUq 
erkaobap lc lqebo bjmilvbbp tel eUa qUhbk tlohbop! YljmbkpUqflk ibUsb tbob Uipl qbojfkUqba Wv ObUop tfqelrq pboflrpiv 
Ylkpfabofkd obUplkUWib UYYljjlaUqflkp ql obqrok qebj ql tloh tefib qebv tbob lk ibUsb' lo pboflrpiv Ylkpfabofkd tebqebo U 
Wofbc buqbkpflk lc qebfo ibUsb tlria jUhb qebfo obqrok mlppfWib)

"Peb boU lc bjmilvbop Wbfkd UWib ql fkcibufWiv Uka rkfsbopUiiv Ummiv U ibUsb ifjfqp mlifYv tfqelrq pboflrpiv Ylkpfabofkd qeb 
obUplkUWib UYYljjlaUqflk obnrfobjbkqp lc qeb 7A7 Uob lsbo'" EbkaofYhplk pUfa) "Grpq Up fq fp U qorfpj qeUq kbsbo eUsfkd ql
Yljb ql tloh fp jUkfcbpqiv klq U obUplkUWib UYYljjlaUqflk' fq fp Uipl qorb qeUq fkcibufWib ibUsb mlifYfbp tefYe fdklob obUplkUWib 
UYYljjlaUqflkp jUhfkd fq mlppfWib ql dbq bjmilvbbp WUYh lk qeb glW YUkklq prosfsb rkabo cbaboUi iUt) PlaUv!p Ylkpbkq abYobb 
fp U Wofdeq ifkb jUohbo lc qeUq obUifqv)"

Fk Uaafqflk ql molsfafkd jlkbqUov obifbc' qeb qeobb(vbUo Ylkpbkq abYobb fkYirabp Uk fkgrkYqflk UdUfkpq sfliUqflk lc qeb 7A7 Uka 
obqUifUqflk) Fq obnrfobp' fk Uaafqflk' qeUq ObUop tfii Ujbka fqp tlohbop! YljmbkpUqflk ibUsb mlifYv' molsfab tofqqbk obmloqp ql qeb 
BBL9 abqUfifkd fqp tlohbopw YljmbkpUqflk moUYqfYbp! YljmifUkYb tfqe qeb 7A7' qoUfk fqp bjmilvbbp obdUoafkd qeb 7A7' Uka mlpq U
klqfYb lc qeb abYobb Uq Uii ObUop ilYUqflkp)

7YYloafkd ql Dobd DlYeUklro' BBL9 prmbosfplov qofUi Uqqlokbv fk 9efYUdl' "Pefp fp klq jbobiv U dUoabk sUofbqv pl(YUiiba !Ylpq lc 
ifqfdUqflk! pbqqibjbkq) Sb afpYlsboba tbii lsbo U erkaoba clojbo bjmilvbbp tel tUkqba ql obqrok ql tloh tfqe Uk 
UYYljjlaUqflk' Wrq tbob qbojfkUqba Wv ObUop ( Uka pljb lc qebj clrka fq lrq tebk qebfo afpYlrkq YUoap tbob obgbYqba tefib 
pelmmfkd Uq ObUop) Sb Wbifbsb ObUop! abYfpflk ql UYYbmq qefp abYobb jUhbp dlla pbkpb)"

Peb iUtprfq' cfiba fk KlsbjWbo .,,0' tUp Uppfdkba ql CbaboUi AfpqofYq 9lroq Gradb SUvkb 7kabopbk lc qeb Kloqebok AfpqofYq lc 
Fiifklfp Uka JUdfpqoUqb Gradb OrpUk 9lu' Uka fp YUmqflkba &&.! s  EaRop ClaSrUc & !l ' K)A) Fii) Kl) ,0 9 2.4.) PlaUv!p abYobb 
fp aUqba ObmqbjWbo .6' .,,6) Peb Ylroq tfii elia U cfkUi ebUofkd' Yroobkqiv piUqba clo UmmolufjUqbiv CbWorUov .,-,' Uq tefYe qfjb 
qeb Ylroq tfii jUhb U cfkUi abqbojfkUqflk Up ql qeb cUfokbpp lc qeb fkafsfarUi afpqofWrqflkp colj qeb  1). jfiiflk pbqqibjbkq crka) 

Peb BBL9 ifqfdUqflk qbUj eUp fkYiraba' fk Uaafqflk ql EbkaofYhplk Uka DlYeUklro' 9efYUdl qofUi Uqqlokbvp 7Uolk Ab9Ujm' BqeUk 
9lebk' AbWloUe EUjfiqlk Uka IUrofb Bihfk)

Peb BBL9 bkcloYbp cbaboUi iUtp molefWfqfkd afpYofjfkUqflk fk bjmilvjbkq) Croqebo fkclojUqflk UWlrq qeb 9ljjfppflk fp UsUfiUWib 
lk fqp tbW pfqb Uq ttt)bblY)dls)



 
 
 
EEOC Claims Jewel-Osco Violated ADA By Firing Employees After 
Full Year of Disability Leave 
By: Maria Troxclair 

 
On September 17, 2009, the Equal Employment Opportunity Commission (“EEOC”) 
filed a lawsuit against Jewel-Osco in federal district court in Chicago, alleging that 
several of the retailer’s medical leave practices violate the Americans with Disabilities 
Act (“ADA”). EEOC v. SuperValu, Inc. and Jewel-Osco. 
 
In particular, the EEOC claims that Jewel-Osco’s medical leave practices of (1) 
automatically terminating employees who have been out on an authorized leave of 
absence due to a disability for one year, (2) refusing to allow employees with work 
restrictions to return to work, and (3) refusing to assign employees to “temporary light 
duty” jobs unless they were injured on the job violate the ADA.   
 
Particularly noteworthy is the EEOC’s assertion that Jewel-Osco violated the ADA by 
terminating employees who failed to return to work following a full year of leave. While 
the EEOC’s interpretation of the ADA remains to be tested in court, employers are 
strongly urged to consult with experienced employment counsel before terminating an 
employee under a policy that sets a strict time limit on disability leave. 
 
Front & Center Posting Date: September 22, 2009 
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BBL; ORBO ORMBNS8HR , GBTBH(LO;L CLN AFO;NFIFJ8PLNU HB8SB 8JA 
AFO89FHFPU NRHBO

AbabmVg  cbiYs OVsn tFib SbVm Via Slrumb Frou Via tEl  YYlhhlaVoeli, El NbnomeYoelinu Nrgbn PelgVob 
 hbmeYVin Reod !enVWegeoebn  Yo

;EF;8DL w Gbtbi(LpYl! Vk lmboVqfkd rkfq lc kVqflkVi dolYbou dfVkq OrmbosVir! FkY)! eVp Wbbk sfliVqfkd cbaboVi Vkqf(
afpYofjfkVqflk iVt Wu fqp ibVsb Vka afpVWfifqu mlifYfbp! qeb R)O) BnrVi Bjmilujbkq Lmmloqrkfqu ;ljjfppflk (BBL;  YeVodba 
fk V iVtprfq fq cfiba qlaVu)

8YYloafkd ql qeb BBL;“p prfq! Gbtbi(LpYl fp Viibdba ql eVsb obcrpba ql Viilt nrVifcfba bjmilubbp tfqe afpVWfifqfbp tel Vob lk 
Vrqelofvba afpVWfifqu ibVsb! lo tel Vob bifdfWib clo fq! ql obqrok ql tloh fc qebu eVsb Vku tloh obpqofYqflkp! Vka ql eVsb 
qbojfkVqba qebj fc qebu obVYe qeb lkb(ubVo jVoh lk ibVsb) Peb BBL; Vipl YeVodbp qeVq qeb YljmVku eVp obcrpba ql Viilt 
nrVifcfba bjmilubbp tfqe afpVWfifqfbp ql Wb Vppfdkba ql qbjmloVou ifdeq arqu glWp rkibpp qebu tbob fkgroba lk qeb glW) 

Fk Vaafqflk! qeb BBL; Ylkqbkap! Gbtbi(LpYl cVfiba ql pqlm qeb eVoVppjbkq lc Vk bjmilubb afpVWiba Wu V pbfvrob afploabo Vq
fqp Ibiolpb MVoh! Fii)! tVobelrpb) 8jlkd lqebo qefkdp pVfa ql efj! qeb BBL; jVfkqVfkp! tVp —Dl eVsb V pbfvrob Vka YoVti lk 
qeb cillo)“–

Peb BBL; Vppboqp qeVq Vii qefp Viibdba YlkarYq sfliVqbp qeb 8jbofYVkp Tfqe AfpVWfifqfbp 8Yq (8A8 ) 

Peb BBL; cfiba prfq fk R)O) AfpqofYq ;lroq clo qeb Jloqebok AfpqofYq lc Fiifklfp! AAJ- s! OPLANR,EP, CI-! U .afUtUoa 
VlomloUqeli, UiW DASAE JO-J, Ui lmaoUqeid rieq lc OPLANR,EP, CI-!, Jl) -6 ;S 2304! Vppfdkba ql AfpqofYq Gradb NfYeVoa 
DrvjVk Vka IVdfpqoVqb Gradb IfYeVbi IVplk! Vcqbo cfopq Vqqbjmqfkd ql obVYe V slirkqVou pbqqibjbkq) 

BBL; ;efYVdl AfpqofYq AfobYqlo Glek Nltb! tel prmbosfpba qeb VajfkfpqoVqfsb fksbpqfdVqflk tefYe qeb VdbkYu YlkarYqba 
Wbclob cfifkd prfq! pVfa! zPeb cfkafkdp lc lro fksbpqfdVqflk tbob qolrWifkd) TeVq tb ibVokba fkafYVqba ql rp qeVq Gbtbi(LpYl 
tVp VmmVobkqiu klq jlsba ql fjmibjbkq fqp ibVsb mlifYfbp fk V tVu tefYe jfdeq eVsb Wolrdeq YVmVWib afpVWiba bjmilubbp 
tel eVa Wbbk lk ibVsb WVYh ql tlohyfkpqbVa! qebu tbob perq lrq) Tb Vipl ibVokba VWlrq VmmVobkq lk(qeb(glW eVoVppjbkq 
lc V afpVWiba bjmilubb tefYe tVp cVo lrq lc Wlrkap)– 

BBL; ;efYVdl NbdflkVi 8qqlokbu Glek EbkaofYhplk pVfa! zTebqebo afpYofjfkVqflk lk qeb WVpfp lc afpVWfifqu pqofhbp Vq YiVppbp 
lc bjmilubbp lo Vq V pfkdib fkafsfarVi! fq sfliVqbp qeb 8A8) Tebqebo qeb fpprb fp lkb lc ibVsb lo qbojfkVqflk! VYYljjlaVqflk 
lo eVoVppjbkq! qeb ibpplk fp qeb pVjb wcbaboVi iVt obnrfobp qeVq nrVifcfba fkafsfarVip tfqe afpVWfifqfbp Wb VYYloaba V cVfo pelq 
lk qeb glW) Pefp YVpb fp dlfkd ql Wb VWlrq pbbfkd elt qefp bjmilubo jbVproba rm VdVfkpq qeVq pqVkaVoa)–

PlaVu“p iVtprfq fp qeb pbYlka obYbkqiu cfiba fk ;efYVdl Wu qeb BBL; VdVfkpq Gbtbi(LpYl rkabo qeb 8A8) Lk ObmqbjWbo 1! 
/--6! qeb VdbkYu cfiba prfq VdVfkpq qeb YljmVku! YeVodfkd qeVq fq eVa cVfiba ql obVplkVWiu VYYljjlaVqb V meVojVYu 
bjmilubb Vq fqp .50oa Oqobbq pqlob fk Eljbtlla! Fii)7 qeb bjmilubb prccboba colj YeolkfY lWpqorYqfsb mrijlkVou afpbVpb 
Vka pbsbob ViibodfY obVYqflkp ql YlpjbqfY coVdoVkYbp) Peb ObmqbjWbo 1 YVpb (J)A) Fii) Jl) -6 ;S 22-1  eVp Wbbk Vppfdkba ql
AfpqofYq Gradb BiVfkb B) 9rYhil)

Ormbosfplou PofVi 8qqlokbu Dobdlou DlYeVklro Vka PofVi 8qqlokbu Dloalk TViaolk lc qeb BBL; ;efYVdl AfpqofYq LccfYb tfii 
ibVa qeb VdbkYu“p ifqfdVqflk qbVj lk qlaVup YVpb) Peb BBL; ;efYVdl AfpqofYq LccfYb fp obpmlkpfWib clo molYbppfkd YeVodbp lc 
afpYofjfkVqflk! VajfkfpqoVqfsb bkcloYbjbkq! Vka qeb YlkarYq lc VdbkYu ifqfdVqflk fk Fiifklfp! TfpYlkpfk! IfkkbplqV! FltV! Vka 
Jloqe Vka Olrqe AVhlqV! tfqe 8obV LccfYbp fk IfitVrhbb Vka IfkkbVmlifp)

8YYloafkd ql YljmVku fkclojVqflk! IfkkbVmlifp(WVpba OrmbosVir lmboVqbp V pqlob kbqtloh tfqe jlob qeVk /!2-- ilYVqflkp 
rkabo sVoflrp WoVka kVjbp)

Peb BBL; bkcloYbp cbaboVi iVtp molefWfqfkd bjmilujbkq afpYofjfkVqflk) Croqebo fkclojVqflk VWlrq qeb ;ljjfppflk fp 
VsVfiVWib lk fqp tbW pfqb Vq ttt)bblY)dls)
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UPS SUED FOR DISABILITY DISCRIMINATION 
AAF  LOso  gOoo lc !eoOSgba Aimglsbbo Cenba Acpbn MOfekd EbaeTOg DbOrbo lc ASobkTb

8EF87DJ w Fk T jTglo WiTpp iTtprfq cfiba ebob fk cbaboTi Wlroq$ qeb R)O) AnrTi Ajmilvjbkq Jmmloqrkfqv 8ljjfppflk  AAJ8! 
WeTodba qeTq 7qiTkqT(UTpba Rkfqba MToWbi ObosfWb$ FkW)  RMO!$ qeb tloia–p iTodbpq mTWhTdb abifsbov WljmTkv$ sfliTqba cbaboTi 
iTt Uv obgbWqfkd Tk buqbkpflk lc jbafWTi ibTsb Tp T obTplkTUib TWWljjlaTqflk clo fqp bjmilvbbp tfqe afpTUfifqfbp) 

Peb AAJ8–p TajfkfpqoTqfsb fksbpqfdTqflk$ WlkarWqba moflo ql cfifkd qeb iTtprfq Tka prmbosfpba Uv 8efWTdl 9fpqofWq 9fobWqlo Glek 
Nltb$ clrka qeTq RMO sfliTqba qeb 7jbofWTkp Sfqe 9fpTUfifqfbp 7Wq  797!) 7WWloafkd ql Nltb$ Poraf Hljpbk$ Tk TajfkfpqoTqfsb 
TppfpqTkq Tq RMO$ qllh T -.(jlkqe ibTsb lc TUpbkWb colj tloh tebk peb UbdTk bumbofbkWfkd pvjmqljp lc teTq tTp iTqbo 
afTdklpba Tp jriqfmib pWibolpfp) Oeb obqrokba ql tloh clo T cbt tbbhp$ Urq pllk qebobTcqbo kbbaba TaafqflkTi qfjb lcc Tcqbo 
bumbofbkWfkd teTq peb Ubifbsba ql Ub kbdTqfsb pfab bccbWqp lc ebo jbafWTqflk) 7iqelrde Hljpbk Wlria eTsb obqrokba ql tloh 
Tcqbo Tk TaafqflkTi qtl(tbbh ibTsb lc TUpbkWb$ RMO cfoba ebo clo buWbbafkd fqp -.(jlkqe ibTsb mlifWv) Cliiltfkd fqp 
fksbpqfdTqflk$ qeb AAJ8 obTWeba Tk TajfkfpqoTqfsb abqbojfkTqflk qeTq RMO cTfiba ql TWWljjlaTqb Hljpbk–p afpTUfifqv$ fk 
sfliTqflk lc qeb 797)

xPefp WTpb pelria pbka T tThb rm WTii ql 8lomloTqb 7jbofWT qeTq sfliTqfkd qeb 7jbofWTkp Sfqe 9fpTUfifqfbp 7Wq tfii obpriq fk 
sfdlolrp bkcloWbjbkq Uv qeb AAJ8$y pTfa 8ljjfppflk 7Wqfkd 8eTfojTk OqrToq G) FpefjTor) xPeb 797 eTp Ubbk qeb iTt lc qeb 
iTka clo kbToiv qtl abWTabp klt$ Tka bjmilvbop pfjmiv eTsb kl buWrpb clo cTfifkd ql TUfab Uv fqp molsfpflkp)y

Peb AAJ8 cfiba prfq iTqb vbpqboaTv fk R)O) 9fpqofWq 8lroq fk 8efWTdl Tcqbo cfopq Tqqbjmqfkd ql obTWe T slirkqTov pbqqibjbkq tfqe 
RMO) Peb ifqfdTqflk$ WTmqflkba AAJ8 s) Rkfqba MToWbi ObosfWb$ FkW)  8fsfi 7Wqflk Il) ,5(8(1.5-! Tka Tppfdkba ql R)O) 9fpqofWq 
Gradb NlUboq H) 9lt$ Go)$ pbbhp UTWh mTv Tka WljmbkpTqlov Tka mrkfqfsb aTjTdbp clo Hljpbk Tka T WiTpp lc afpTUiba 
bjmilvbbp telj RMO pfjfiToiv obcrpba ql TWWljjlaTqb$ Tp tbii Tp Tk loabo UToofkd crqrob afpWofjfkTqflk Tka lqebo obifbc) 

AAJ8 8efWTdl NbdflkTi 7qqlokbv Glek EbkaofWhplk pTfa$ xJkb lc qeb jTfk dlTip lc qeb 797 fp ql molsfab dTfkcri bjmilvjbkq ql 
nrTifcfba fkafsfarTip tfqe afpTUfifqfbp) Eltbsbo$ mlifWfbp ifhb qefp lkb Tq RMO$ tefWe pbq ToUfqoTov abTaifkbp clo obqrokfkd ql tloh 
Tcqbo jbafWTi qobTqjbkq$ rkcTfoiv hbbm afpTUiba bjmilvbbp colj tlohfkd) Oljbqfjbp T pfjmib WlksbopTqflk tfqe qeb bjmilvbb 
TUlrq teTq jfdeq Ub kbbaba ql obqrok ql tloh fp Tii qeTq fp kbWbppTov ql hbbm sTirba bjmilvbbp fk qebfo glUp)y

7WWloafkd ql WljmTkv fkclojTqflk$ 7qiTkqT(UTpba RMO$ tefWe abpWofUbp fqpbic Tq qeb tloia–p iTodbpq mTWhTdb abifsbov WljmTkv$ 
fp T $05)2 Ufiiflk dilUTi WlomloTqflk lmboTqfkd fk jlob qeTk .,, Wlrkqofbp Tka qboofqlofbp tloiatfab) Peb AAJ8 8efWTdl 9fpqofWq 
JccfWb fp obpmlkpfUib clo molWbppfkd WeTodbp lc afpWofjfkTqflk$ TajfkfpqoTqfsb bkcloWbjbkq$ Tka qeb WlkarWq lc TdbkWv ifqfdTqflk 
fk Fiifklfp$ SfpWlkpfk$ HfkkbplqT$ FltT$ Tka Iloqe Tka Olrqe 9ThlqT$ tfqe 7obT JccfWbp fk HfitTrhbb Tka HfkkbTmlifp)

Peb AAJ8 bkcloWbp cbaboTi iTtp molefUfqfkd bjmilvjbkq afpWofjfkTqflk) Croqebo fkclojTqflk TUlrq qeb AAJ8 fp TsTfiTUib lk fqp 
tbU pfqb Tq ttt)bblW)dls) 

Eefp mSdU sSp gSpq hlTfafUT li 2rdrpq ,., ,!!0 
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29 CFR 1601.16

§ 1601.16 Access to and production of evidence; testimony of witnesses; procedure and authority.

(a) To effectuate the purposes of title VII, the ADA, and GINA, any member of the Commission shall have the
authority to sign and issue a subpoena requiring:

(1) The attendance and testimony of witnesses;

(2) The production of evidence including, but not limited to, books, records, correspondence, or documents, in the
possession or under the control of the person subpoenaed; and

(3) Access to evidence for the purposes of examination and the right to copy.

Any District Director, and the Director of the Office of Field Programs, or upon delegation, the Director of Field
Management Programs, or any representatives designated by the Commission, may sign and issue a subpoena on behalf
of the Commission. The subpoena shall state the name and address of its issuer, identify the person or evidence
subpoenaed, the person to whom and the place, date, and the time at which it is returnable or the nature of the evidence
to be examined or copied, and the date and time when access is requested. A subpoena shall be returnable to a duly
authorized investigator or other representative of the Commission. Neither the person claiming to be aggrieved, the
person filing a charge on behalf of such person nor the respondent shall have the right to demand that a subpoena be
issued.

(b) (1) Any person served with a subpoena who intends not to comply shall petition the issuing Director or petition
the General Counsel, if the subpoena is issued by a Commissioner, to seek its revocation or modification. Petitions must
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be mailed to the Director or General Counsel, as appropriate, within five days (excluding Saturdays, Sundays and
Federal legal holidays) after service of the subpoena. Petitions to the General Counsel shall be mailed to 131 M Street,
NE., Washington DC 20507. A copy of the petition shall also be served upon the issuing official.

(2) The petition shall separately identify each portion of the subpoena with which the petitioner does not intend to
comply and shall state, with respect to each such portion, the basis for noncompliance with the subpoena. A copy of the
subpoena shall be attached to the petition and shall be designated "Attachment A." Within eight calendar days after
receipt or as soon as practicable, the General Counsel or Director, as appropriate, shall either grant the petition to revoke
or modify in its entirety or make a proposed determination on the petition, stating reasons, and submit the petition and
proposed determination to the Commission for its review and final determination. A Commissioner who has issued a
subpoena shall abstain from reviewing a petition concerning that subpoena. The Commission shall serve a copy of the
final determination on the petitioner.

(c) Upon the failure of any person to comply with a subpoena issued under this section, the Commission may
utilize the procedures of section 11(2) of the National Labor Relations Act, as amended, 29 U.S.C. 161(2), to compel
enforcement of the subpoena.

(d) If a person who is served with a subpoena does not comply with the subpoena and does not petition for its
revocation or modification pursuant to paragraph (b) of this section, the General Council or his or her designee may
institute proceedings to enforce the subpoena in accordance with the provisions of paragraph (c) of this section.
Likewise, if a person who is served with a subpoena petitions for revocation or modification of the subpoena pursuant to
paragraph (b), and the Commission issues a final determination upholding all or part of the subpoena, and the person
does not comply with the subpoena, the General Council or his or her designee may institute proceedings to enforce the
subpoena in accordance with paragraph (c) of this section.

(e) Witnesses who are subpoenaed pursuant to § 1601.16(a) shall be entitled to the same fees and mileage that are
paid witnesses in the courts of the United States.

HISTORY: [43 FR 30798, July 18, 1978, as amended at 47 FR 46275, Oct. 18, 1982; 51 FR 29098, Aug. 14, 1986; 54
FR 32061, Aug. 4, 1989; 55 FR 14245, Apr. 17, 1990; 56 FR 9624, Mar. 7, 1991; 71 FR 26827, 26828, May 9, 2006;
74 FR 3429, 3430, Jan. 21, 2009; 74 FR 63981, 63983, Dec. 7, 2009]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:
42 U.S.C. 2000e to 2000e-17; 42 U.S.C. 12111 to 12117; 42 U.S.C. 2000ff to 2000ff-11.

NOTES: [EFFECTIVE DATE NOTE: 74 FR 3429, 3430, Jan. 21, 2009, amended paragraph (b)(1), effective Jan. 21,
2009; 74 FR 63981, 63983, Dec. 7, 2009, amended paragraph (a), effective Jan. 6, 2010.]

NOTES APPLICABLE TO ENTIRE SUBTITLE:
CROSS REFERENCES: Railroad Retirement Board: See Employees' Benefits, 20 CFR chapter II.
Social Security Administration: See Employees' Benefits, 20 CFR chapter III.
EDITORIAL NOTE: Other regulations issued by the Department of Labor appear in 20 CFR chapters I, IV, V, VI, VII;
30 CFR chapter I; 41 CFR chapters 50, 60, and 61; and 48 CFR chapter 29.

NOTES APPLICABLE TO ENTIRE PART:
EDITORIAL NOTE: Nomenclature changes to part 1601 appear at 56 FR 8624, Mar. 7, 1991.

NOTES TO DECISIONS: COURT AND ADMINISTRATIVE DECISIONS SIGNIFICANTLY DISCUSSING
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
U.S.  EQUAL EMPLOYMENT   ) 
 OPPORTUNITY COMMISSION  ) 
       ) 

Applicant,  ) 
) 

v.       ) Civil Action No. 
) 

ADP, INC.      ) 
       ) 
    Respondent.   ) 
__________________________________________) 
 

APPLICATION FOR AN ORDER TO SHOW CAUSE 
WHY SUBPOENA SHOULD NOT BE ENFORCED 

The United States Equal Employment Opportunity Commission (“EEOC”) respectfully 

requests entry of an order to show cause why the administrative subpoena CH-09-073 

(“Subpoena”), issued by the EEOC and attached as Exhibit 1 to this Application, should not be 

enforced against ADP, Inc. (“Respondent”).  In support of this Application, the EEOC states 

that: 

This is an action for enforcement of a subpoena pursuant to Sections 706, 709, and  710 

of Title VII of the Civil Rights Act of 1964 (“Title VII”), 42 U.S.C. §§ 2000e-5, 2000e-8, and 

2000e-9.   

Jurisdiction is conferred upon the court by § 706(f)(3), 42 U.S.C. § 2000e-5(f)(3), and by 

section 11 of the National Labor Relations Act, 29 U.S.C. § 161, as amended, incorporated by 

reference in § 710 of Title VII, 42 U.S.C. § 2000e-9. 

Applicant, the EEOC, is an agency of the United States of America charged with the 

administration, interpretation, and enforcement of Title VII, including the investigation of 

charges of unlawful employment practices, and is authorized to bring this action pursuant to 

§ 710 of Title VII, 42 U.S.C. § 2000e-9. 
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Respondent is a Delaware corporation doing business in the State of Illinois with, at 

relevant times, facilities within the Eastern Division of the Northern District of Illinois.  

Respondent has at all relevant times been an employer within the meaning of Section 701(b) of 

Title VII, 42 U.S.C. § 2000e(b). 

 Aleita Anderson, Toyia K. Stephens and Tiffany M. Allen (“Charging Parties”), filed 

charges of discrimination against Respondent (“Charges”) on March 28, 2008, April 8, 2008, and 

April 15, 2008, respectively (EEOC Charge Nos. 440-2008-04419, 440-2008-04685, and 440-

2008-04869).  The Charging Parties allege that they had been employed by Respondent in sales 

positions in Downers Grove, Illinois, within the Respondent’s “Chicago Office,” which is an 

organizational unit of the company that includes facilities in Downers Grove, Illinois;  Elk Grove 

Village, Illinois;  Chicago, Illinois;  and Milwaukee, Wisconsin.  The Charging Parties allege 

that ADP discharged them because of their race, black, in March 2008.  Allen also alleges that 

ADP subjected her to different terms and conditions of employment and that after she 

complained to ADP about the same, ADP retaliated against her.  In particular, Allen maintains 

that ADP’s assignment of sales territories was racially discriminatory. 

 Upon receiving each of the Charges, the Commission sent a Notice of Charge of 

Discrimination to ADP.  Thereafter, the Charges were assigned for investigation by the 

Commission, pursuant to Section 706 of Title VII, 42 U.S.C. § 2000e-5. 

 On July 16, 2009, the Commission issued the instant Subpoena, which requests 

documents pertaining to hiring, assignment of sales territories, and discharge of sales employees 

within ADP’s Chicago Office. The Subpoena was issued pursuant to the authority granted to the 

EEOC by Title VII, in order to investigate matters relevant to the duly-filed Charges of 

employment discrimination filed by the Charging Parties under Title VII. 

 On July 27, 2009, ADP filed a petition with the EEOC to revoke the Subpoena.  On 
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September 22, 2009, the EEOC denied that petition and directed Respondent to comply with the 

Subpoena on or before October 6, 2009. 

 The Respondent has not complied with the Subpoena.  Counsel to the Applicant has 

conferred in good faith with counsel to the Respondent in an effort to obtain voluntary 

compliance with the Subpoena, but Respondent has not agreed to comply fully with the 

Subpoena. 

 As set forth more fully in the Applicant’s forthcoming Memorandum in Support of this 

Application (“Supporting Memorandum”), the Subpoena is within the agency’s authority, the 

subpoena is not too indefinite, and the information sought is reasonably relevant to the Charges. 

 Accordingly, and for the reasons set forth more fully in the Applicant’s forthcoming 

Supporting Memorandum, Respondent should be directed to comply fully with the Subpoena. 

 

WHEREFORE, the EEOC respectfully requests that this Court: 

A. issue an Order directing Respondent to appear before this Court on a date 

certain to show cause why an Order should not issue directing Respondent to comply with the 

Subpoena; 

B. Upon return of such Order to Show Cause, issue an order directing 

Respondent to comply with the Subpoena; 

C. Award the EEOC attorney fees and costs in bringing this action; and 
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D. Grant the EEOC such further relief as may be necessary and appropriate. 

 
       Respectfully submitted, 
 

 
John C. Hendrickson 
Regional Attorney 
 
 
Gregory Gochanour 
Supervisory Trial Attorney 

 
 
       _s/ Justin Mulaire_________ 

Justin Mulaire 
Trial Attorney 

 
 
U.S. Equal Employment Opportunity Commission 
500 West Madison Street, Suite 2000 
Chicago, Illinois  60661 
(312) 353-7722 
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CASE
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U.S. Equal Employment Opportunity Commission   vs     ADP, Inc.
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Pursuant to F.R.C.P. 41(a), this action is dismissed without prejudice.  Defendant is to continue to
cooperate with plaintiff should the agency identify any discrepancies with ADP’s response to the subpoena,
with each party to bear its own costs and attorneys’ fees.

           [Docketing to mail  notice]
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THOUGHTS ON SOME LESS PRODUCTIVE STRATEGIES AND  
TACTICS IN EMPLOYMENT DISCRIMINATION MATTERS 

  

John C. Hendrickson, Regional Attorney1 
U.S. Equal Employment Opportunity Commission 

Chicago District 2  
 
 As a Regional Attorney, I am continuously faced with the ever-changing strategies and 
tactics of defendant employers and their counsel in EEOC employment discrimination litigation. 
There are, I think, recognizable trends or “fashions” in the defense of employment cases, some of 
which are more effective and productive than others. What may begin in one corner of the bar 
seems to spread with surprising rapidity throughout the bar.  So, from time to time, I like to 
attempt to identify and assess what seems to be going on.   
 
 Here, I want to informally discuss four features of the current landscape which have 
caught my attention: (1) Increasingly frequent demands for “never darken my door again” 
clauses in consent decrees resolving lawsuits brought by the EEOC, (2) efforts by defendants in 
EEOC class or “systemic” investigations or litigation to “buy off” charging parties, (3) the 
conduct of seemingly endless discovery in employment discrimination cases, and (4) the “sue 
first strategy.” 
 
WHAT’S WRONG WITH “NEVER DARKEN MY DOOR AGAIN” CLAUSES 
 
 In the past few years, as we at the EEOC attempt to negotiate consent decrees with 
employers, we have seen an increasing number of them demand that the decree include a clause 
which prohibits the individuals who filed the charges of discrimination upon which the litigation 
is predicated be forever barred from again applying for work with the defendant employer.  
Hence, the “never darken my door again” appellation. (Note that the issue here is not whether the 
employer should ever be required to hire or reinstate the individual but, rather, whether the 
individual shall be, by order of a federal court,  prohibited for life from even applying for a job 
with that employer.)   
 
 In these negotiations, two things are clear:  First, the bar on the charging party’s future 
application is inextricably and irrevocably tied to the charging party’s participation in the 
EEOC’s administrative processes and its litigation.3 After all, it is the charging party’s charge 

                                                 
1  The author’s remarks are made in his personal and individual capacity.  They have not been reviewed, 
“vetted,” or approved by the EEOC, they do not necessarily reflect the views of the EEOC or any official of the 
EEOC, and they do not in any respect constitute an official or authorized statement of EEOC policy or practice. 
 
2  Since the repositioning of the EEOC effective January 1, 2006, the Chicago District (formerly limited to 
most of the State of Illinois) has been comprised of Illinois, Wisconsin, Minnesota,  Iowa, North Dakota and South 
Dakota 
 
3  The principles discussed here would apply with equal force if the individual sought to be barred had not 
filed a charge of discrimination with the Commission but were merely obtaining relief under a consent decree. 
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which is the so-called jurisdictional predicate or “pre-condition” of the litigation and it is the 
consent decree which constitutes the final resolution of that charge. 
 
 Second, and closely related to the first, the employer is, however its demand may be 
phrased, of necessity saying, “We have no means of exercising any control over who may, in the 
future, apply for a job with us. They may be totally incompetent, they may be absolutely 
unqualified, they may be career criminals. We can’t stop them from dropping off an 
application—it would be futile to try. But, by golly, this charging party who went to the EEOC—
him we can stop, so that’s what we want to do in the consent decree. And, we want to do that 
even though we have no basis for even attempting this except the charging party’s participation 
in the EEOC process.” 
 
 Accordingly, it should not be a surprise to anyone that we at the EEOC view “never 
darken my door” clauses as fundamentally retaliatory and that we will not include them in 
consent decrees.4 Consent decrees are intended and designed to remedy past discrimination and 
to prevent future discrimination. Including penalties in the form of restrictions upon the future 
conduct of statutorily protected participants in our processes is antithetical to all that.5    
 
 An additional observation:  It is not altogether clear why demands for “never darken my 
door” clauses have become more widespread.  Employers know that what really counts is not 
who applies but who is hired. They know that as long as the hiring process is not discriminatory 
they can hire or refuse to hire whomever they want—on the merits. They know that charging 
parties almost never apply for another job with an employer against whom they have previously 
filed a charge. They know that the EEOC is not running around finding “reasonable cause” or 
initiating litigation on behalf of the proverbial but apocryphal consent decree beneficiary who is 
trying to drum up phony retaliation charges.6  
 

                                                 
4  We will also not acquiesce in such a clause being included in a “private side agreement” and, if we are to 
go forward with a consent decree, may require a representation of counsel that no such agreement has been made. 
 
5  EEOC’s refusal to acquiesce in reapplication bars grows increasingly important as employers increasingly 
merge with and acquire each other or engage in numerous other business combinations.  In one case, a charging 
party employee of a private security firm told us he appreciated EEOC’s unwillingness to agree to a bar on 
reapplication because a currently independent firm in that industry to which he might want to apply in the future 
could, a few months down the road, be owned and operated by the firm against which he had filed his charge. Or, 
the firm from which he was barred could acquire a contract serviced by his new employer and require all the 
employees working on that contract to “reapply” in order to keep their existing jobs.  
 
6  There are several reasons why defendants’ laments that they are merely attempting to “buy peace” by 
insisting on reapplication bars cannot be credited.  First,  they have bought as much peace as the have a right to in 
the form of final disposition of the dispute by a consent decree which has res judicata effect.  Second,  no litigant is 
entitled to the kind of peace in any case which imposes an in futuro restriction or penalty related to its opponent’s 
past exercise of statutorily guaranteed federal rights. Third, in the narrow category of cases in which such  future 
restrictions or penalties are countenanced, they are imposed upon the “bad actor,” not the target of the bad actor’s 
alleged misconduct (even if the misconduct is not admitted). For example, those who engage in securities fraud may 
be barred from the securities industry, but no one would suggest that their victims or those who report their frauds 
should be.  Finally, it has not escaped our notice at the EEOC that demands for reapplication bars are never coupled 
with proposals for front pay for a period of years, even if actuarially discounted to present value.   
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  The fact that demands for such clauses were relatively rare until a few years ago,  and 
the fact that employers continue to enter in to consent decrees when their demands are rejected,  
may suggest that the demand is as much the product of defense counsel’s thinking as the 
considered long-range business judgment of the employer.  But from our perspective such 
demands—from wherever they originate—do nothing more than unnecessarily complicate and 
extend the time spent on negotiations. Even then they are worthless to the employer as a 
“bargaining chip” because the concept itself is a complete non-starter as far as EEOC 
concerned.7  
 
BUYING OFF CHARGING PARTIES AND THE CONTINUATION OF EEOC ENFORCEMENT 
 
 With respect to the defense strategy of attempting to “buy off” charging parties, I want to 
note the recent decision of Judge Frank Easterbrook of the U.S. Court of Appeals for the Seventh 
Circuit in EEOC v. Watkins Motor Lines, Inc., 553 F.3d 593, 105 Fair Empl. Prac. Cas. (BNA) 
364 (7th Cir. 2009)(7th Cir. No. 08-2483, decided 1/23/2009).  The background of Watkins is that 
the agency had been investigating a charge of discrimination filed by an African-American 
whom the trucking company had refused to hire because of  a “rule” that it did not hire 
applicants who had been convicted of “violent felonies.”  
 
 The charging party had years earlier been involved in a sexually related altercation with 
his then estranged wife who called the police, resulting in the arrest of the charging party. 
Subsequently, the wife attempted to withdraw her complaint, but the prosecutor was determined 
to go forward anyway, and the charging party accepted a felony plea bargain. The Charging 
Party and his wife were reconciled, had more children, became pillars of their church and their 
condominium association.  But the “violent felony conviction” followed him.  
 
 In the course of the EEOC investigation, the employer justified its rule and the rejection 
of the charging party on the basis of its allegation that three of its employees had earlier been 
slain in shootings at its facilities.  The EEOC sought to enforce a subpoena for employment 
records which would permit an empirical analysis of whether, when, and how Watkins actually 
applied its rule.  
 
 Watkins defended on the ground, inter alia, that it had negotiated a settlement with the 
charging party conditioned upon the charging party’s withdrawal of his charge.  Therefore, 
Watkins contended that the EEOC must treat the charge as having been withdrawn and shut 
down its investigation without regard to how many others may have been injured by the 
discriminatory application of its rule.   
 
 The District Judge ruled that EEOC's refusal to permit withdrawal of the charge and to 
shut down its administrative investigation of a possible pattern of race discrimination against the 
applicant and others in the same position was "arbitrary."  She then dismissed the EEOC's  
application to enforce the subpoena for documents, concluding that the EEOC could not ask a 

                                                 
7 Note that even if the defendant employer were to prevail at trial, it could not receive a court order barring a 
charging party from any future application.  Therefore, in terms of assessing whether settlement negotiations are 
being conducted in good faith, it may be appropriate to consider demands for such terms as unacceptable over-
reaching. 
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court to enforce a subpoena when it should have allowed the charging party to withdraw his 
charge. EEOC v. Watkins Motor Lines, Inc. (N.D. Illinois No. 07 C 4115, J. Pallmeyer, 
3/26/2008).  The EEOC appealed. 
 
 Writing for the Court of Appeals, Chief Judge Easterbrook said, "The Northern District 
of Illinois is the right tribunal, this is the right time, and these are the right litigants to resolve the 
question of whether [the rejected job applicant's] request to withdraw his charge ends the 
EEOC's authority to investigate." 
 
 In rejecting the lower court's reasoning and resolving the issue in favor of the EEOC, 
Chief Judge Easterbrook went on to write, "The problem with the argument is that it allows 
litigants to achieve their settlement by injuring other unrepresented persons. Many a defendant 
would love to decapitate a class . . . by paying off the sole representative plaintiff and thus 
avoiding liability to all other class members. . . That was what Watkins tried to do here . . . The 
agency and the judiciary are not obliged to abet this strategy by preferring [the rejected 
applicant's] interests over those of other workers … A charging party's change of mind does not 
diminish the agency's authority to investigate on its own behalf." 
 
 The outcome, as far as a defendant employer’s push for settlement is concerned, is the 
same in the litigation context.  In EEOC v. International Profit Associates, one of EEOC’s 
longest-running and largest class sexual harassment cases, the employer sought to end-run the 
agency and to approach members of the victim class in order to negotiate individual settlements 
directly with them one-on-one.  The District Court,  we believed mistakenly, was not persuaded 
by the EEOC’s argument “that the court should prohibit IPA from contacting individual class 
members because of the potential for intimidation and coercion, due to the parties’ unequal level 
of sophistication and the fact, as asserted by EEOC, that some class members are frightened of 
IPA.”  EEOC v. International  Associates, Inc., N.D. Ill. No. 03 C 4427 (Order, 10/7/22004, 
Gottschall, J.) rehearing denied 2008 WL 485130 (N.D. Ill. 2/22/2008). 
 
 But the court, on the basis of EEOC v. Waffle House, 534 U.S. 279 (2002), did prohibit 
IPA from acting on its proposal in a more far-reaching way, applicable across the field of EEOC 
litigation:  

 
 “[T] court agrees with EEOC that it, and not the individual class 

members, is the master of this case. The status of the EEOC when 
it brings an action on behalf of a class is sui generis.  It is not 
merely a proxy for the aggrieved individuals on whose behalf it 
brings the action. * * *  The Court’s analysis in Waffle House 
dooms IPA’s contention that its right to try to resolve this 
litigation, and the public interest in settlement, trump EEOC’s 
authority to direct the course of the litigation.  The EEOC, as the 
Supreme Court has made clear, must vindicate both public and 
private interests, and must be the captain of the ship that steers the 
course between them.  To allow IPA to entice individual claimants 
to compromise their claims without the concurrence of EEOC is to 
undermine EEOC’s ability to vindicate all the interests at stake in 
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this case as it judges best.  Congress has placed the responsibility 
for that judgment with the EEOC, and there it must remain.” Id., 
citation omitted. 

 
                          In denying IPA’s motion for reconsideration, the court referenced, in addition to Waffle 

House, the Seventh Circuit’s decision in our Sidley & Austin case: “That authority has been 
recognized in the Seventh Circuit and in courts of this and other districts to mean that the EEOC 
may pursue victim-specific monetary relief, even if  a settlement agreement has been reached 
between a defendant and individual claimants. EEOC v. Sidley Austin LLP, 437 F.3d 695, 696 
(7th Cir. 2006)(EEOC can obtain monetary relief for claimants even if the claimants were barred 
from bring their own suits).” 2008 WL 485130 at 2.   
 
 The moral of the story here is not overly complicated:  Employers are well advised to let 
EEOC investigations run their course—especially since in the overwhelming majority of cases, 
the EEOC neither makes a finding of reasonable cause nor litigates.  Further, efforts to derail 
EEOC investigations or litigation by buying off charging parties or class members or by 
retaliating against them (more on that below) are invariably doomed to failure, and employer 
resources may be much better invested elsewhere. 
 
THE PURSUIT OF ENDLESS DISCOVERY IN EMPLOYMENT DISCRIMINATION CASES 
 
 The investment of resources issue necessarily leads to consideration of the enormous 
sums employers appear to be investing routinely in discovery in employment discrimination 
litigation.  Since compensatory and punitive damages became available under the Civil Rights 
Act of 1991 there has been a developing perception that the financial stakes in employment 
discrimination litigation have dramatically increased. While, relatively speaking, there is 
considerable truth to this perception, it is also true that the $300,000 cap on damages in even the 
most egregious and outrageous cases still limits the in terrorem impact of the federal statutes.  
Nevertheless,  the increased amounts “in play” have coincided with an exponential growth of the 
employment discrimination defense bar8 and, I expect, an enormous increase in the amount of 
legal fees generated by the practice. 
 
 But the latter, of course, is directly dependent upon keeping all of those lawyers busy,  
and my sense is that where there is the most room for “busy work” is in discovery, and, 
particularly, in the taking of depositions.  There was a time when lawyers on both sides of 
employment discrimination cases, especially class or “pattern or practice” cases, sometimes with 
the assistance of the court, were able to negotiate reasonable limits on the number of depositions 
which would be taken.  Class members who would actually testify at trial could be designated  
and deposed.  Methods of  “sampling” the class-wide claims could be devised and provide a 
rational basis for limiting discovery. Parties could jointly move the court for bifurcation of 
liability and damages, with damages discovery for most class members being deferred to “phase 
II.” Resources on both sides could be invested in the cost-effective assessment or adjudication or 

                                                 
8  At one time, it was possible to count the number of major law firms specializing in employment 
discrimination law in Chicago on one hand. No longer. The number of major national firms competing for 
employment discrimination defense business in Chicago appears to have at least easily tripled—or more—in recent 
years, and that may well be true in other markets as well.. 
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remediation of discrimination or, at least, not poured, without rational limitation, down the black 
hole of the litigation process. 
 
 Not now. Now, defendants in class cases usually take the position that they must take the 
deposition of every class member, and it does not matter whether there are twenty-five, fifty, one 
hundred, one hundred-fifty, or more class members. They are no longer receptive to the 
bifurcation of liability and damages phases, which can dramatically reduce their own costs of 
litigation, or to other alternatives to unlimited discovery.  In a world in which  the cost of a 
deposition is often about $1,000 for court reporting and transcript services alone without 
allowing a nickel for attorneys’ fees, this approach makes for mighty high litigation expenses for 
employers. 
 
 Moreover, it is not only class member depositions which keep the costs escalating.  
Defendants routinely notice depositions of EEOC investigators, although the conduct of EEOC’s 
investigation virtually never survives as an issue since defendants are always afforded a trial de 
novo on the issue of discrimination.  Some defendants want wide-ranging discovery on the issue 
of whether EEOC attorneys unethically and illegally solicit class members to participate in 
EEOC litigation—something I am not aware of having been established in any case.9 Others 
attempt discovery regarding class members’ work at subsequent employers after having left the 
work force of the defendant employer, and still others attempt to delve into the immigration 
status of class members, although the courts have repeatedly held that to be intimidating, not 
calculated to lead to the discovery of relevant evidence, and improper. 
 
 Fortunately, a number of District Judges appear to have become as impatient with such 
approaches to the discovery as we at the EEOC are, and they have taken appropriate corrective 
measures.  That number needs to be increased and there needs to be—for the benefit of both 
employers and charging parties and class members, and for the benefit of the judicial process 
itself—increased scrutiny of the methodology and costs of discovery in employment 
discrimination cases, especially in class or systemic pattern or practice cases. 
 
“SUE FIRST” IS NOT REALLY A GOOD STRATEGY IN THE EMPLOYMENT CONTEXT 
 
 Finally, I want to comment on Ronald M. Green's  December 1, 2008  article in the New 
York Law Journal concerning  "The Employer's Sue First Strategy." In a nutshell, Green argues 
that employers may be well-advised to consider preemptively initiating litigation against their 
employees in employment related disputes. He contends that there is a "correlation between a 
preemptive approach to litigation and a favorable outcome" and that preemptive litigation is a 
"now proven, effective strategy."   
 
 A careful reader of Green's article will observe, however, that notwithstanding the 
hyperbole, his examples are not highly persuasive. Although he suggests the opposite, he 

                                                 
9  One cannot help but have doubts about whether defendants or their counsel  who engage in such pursuits 
have even a minimal a good faith belief in that possibility themselves. More often that not the pursuit of  unfounded  
(but nevertheless offensive) accusations of “misconduct” on the part of career civil service EEOC attorneys appears 
to be transparent posturing. It is only revelatory of, if anything, a problematical approach  not only to the issue of 
discrimination but to the judicial process and the standards of the profession.   
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concedes that there "is no definitive cause and effect between the results in the two [Pregnancy 
Discrimination Act] cases [he discusses] based on . . . litigation strategies."  The reader will also 
observe that several of  Green's examples involve classic extortion or other conventional wrongs 
(e.g., dissemination of confidential business information) as to which there is nothing new in 
aggrieved persons—whoever they may be—initiating litigation. 
 
 Green's leading example of an employment related dispute arising under the Civil Rights 
Act of 1964 is his discussion of the sexual harassment matter involving the Fox News Channel's 
Bill O'Reilly.  In that case, when negotiations between a subordinate female Fox employee and 
O'Reilly collapsed, Green's firm "preemptively" sued the employee and her attorney contending 
that her pre-suit settlement demand amounted to extortion. Without mentioning any details, but 
implying that the strategy was successful, Green writes, "Soon after the suit was filed, the case 
settled."   
 
 As the Washington Post reported,  however, "The Fox News talk show host also agreed 
to drop his extortion suit . . .  The deal likely involves payment of millions of dollars to [the 
woman], since the two sides were discussing an offer of well over $2 million when negotiations 
broke down, say sources." The Post went on to report that "Fox believed [the woman's attorney] 
has tape recordings of the long, highly detailed conversations alleged in the suit . . . Ronald 
Green [the author of the subject article] never denied that the Fox commentator has used such 
language, but said he never broke the law . . ." (Howard Kurtz, "Bill O'Reilly, Producer Settle 
Harassment Suit," Washington Post, October 29, 2004, p. C01.)   
 
 And, in an MSNBC interview, Green said, "I can't tell you [O'Reilly] never uttered the 
words or sentences or phrases that appear in the claim that she's made."  ( "O'Reilly's lawyer 
explains the extortion suit against Andrea Mackris," The Abrams Report, MSNBC.com, October 
21, 2004.)  In the light of such widely circulated and apparently damaging disclosures, one is 
compelled to wonder how many "successes" of this kind any defendant could weather. 
 
 Accordingly, it is likely not too much to suggest that Green may have "oversold" the 
actual value of a "sue first strategy."  For every proponent of that strategy there are surely many 
others, whether plaintiffs or defendants, who understand that litigation is no picnic. Attorneys 
and their clients who have endured the rigors of litigation understand, too well, that litigation, no 
matter who initiates it, is frequently expensive, embarrassing, and time consuming, with costs of 
all kinds which frequently out-weigh the value of the benefit obtained.  
 
 The latter is especially true, when litigation is initiated in reaction to the exercise of rights 
conferred by Title VII of the federal Civil Rights Act of 1964 and the other employment 
discrimination statutes enforced by the EEOC. Title VII prohibits retaliation against any 
individual who participates in processes under the act  (e.g., filing a charge of discrimination 
with the EEOC, providing testimony in an EEOC investigation, filing a lawsuit under Title VII, 
etc.) or who opposes any practice made unlawful by Title VII (e.g., complaining to an employer 
about sexual harassment).  
 
 Most employers are aware of the prohibitions on retaliation and understand that engaging 
in retaliation is one of the most certain ways to attract the attention of  the EEOC and to become 
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a defendant in a government lawsuit. We are especially concerned when employers and their 
counsel react to employees' exercise of federal rights by initiating litigation against them.  
 
 A few recent cases are illustrative. EEOC v. Ralphs Grocery Co., N.D. Illinois No. 07 C 
5110,  was resolved by a consent decree entered May 20, 2008 which recited, inter alia, "The 
alleged retaliation against [the charging party] included sending her what the EEOC considered 
to be a threatening letter and filing suit against her in both federal and state court claiming that 
her filing of a charge of discrimination violated Defendant's mandatory arbitration policy." The 
consent decree provided for a payment of $70,000 to the charging party, required revision of 
Ralphs' arbitration policy, tolled the charge filing period for a class of employees, mandated a 
posting, training and periodic reporting, and enjoined the company from "intimidating, 
threatening, or coercing an employee who files a charge on account of that charge or as a means 
of compelling that employee to withdraw the charge." 
 
 In EEOC v. Custom Companies, Inc, et al, N.D. Illinois No. 02 C 3768 and O3 C 2293, 
the EEOC had charged that three female sales representatives were subjected to sexual 
harassment  and retaliation and that one was sued by the defendants in Illinois state court because 
she complained to the EEOC.  The case was tried to a jury and on November 17, 2006, the jury 
returned a verdict that appears to have telegraphed its outrage with Custom Companies' adoption 
of a "sue first strategy."  The verdict, for just three women, was $2.36 million in the aggregate--
$100, 000 of which was punitive damages the jury allocated to the victim of the retaliatory state 
court lawsuit and to which it added $60,000 for her litigation expenses.  (In view of Title VII's 
damages "caps," the court reduced the aggregate verdict to $1.1 million.)  
 
 In its final judgment, the court rejected defendants' argument "that a legitimate lawsuit 
cannot be a basis for a retaliation claim," holding that the woman "suffered an adverse action by 
being sued and being forced to incur the expenses of hiring attorneys" and that "a reasonable jury 
could have determined that Defendants' lawsuit was retaliatory." (EEOC, et al v. Custom 
Companies, et al, 2007 WL 734395 at 2, 100 Fair Empl. Prac. Cas. (BNA) 859 (N.D. Ill. 
3/8/2007).)   
 
 A consent decree was entered on December 20, 2006, in EEOC v. Comprehensive Benefit 
Consultants, Inc.,  E.D.N.Y. No. 04 CV 3076, a case litigated by EEOC’s New York District 
Office. The decree recited that “EEOC further allege[d] that Defendant retaliated against [two 
charging parties] for complaining about the harassment by filing defamation lawsuits against 
them in New York State Supreme Court, Suffolk County State Court.” In addition to wide 
ranging other relief, the decree provided, “Within three days of the entry of this decree [the 
plaintiff] will dismiss with prejudice the defamation lawsuits,” and required the payment of 
$150,000 to the two charging parties and two others—and this was a $50,000 per claimant 
“caps” case.10 
 
 Finally, on September 22, 2008, the agency filed suit in EEOC v. Chateau Del Mar, Inc., 
N.D. Illinois No. 08 C 5388, alleging that the defendant—already a defendant in another EEOC 
suit—had engaged in prohibited retaliation when it sued three former employees who had filed 

                                                 
10  That is, the amount of the settlement was 75% of the maximum amount EEOC could have recovered in 
damages if it had taken the case to trial and won.  
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their own private Title VII sexual harassment against it.  That case is still in its early stages and, 
although we at the EEOC are confident of the outcome,  there are, obviously, never any absolute 
guarantees in any litigation.  
 
 This much is certain, however: When it comes to employees being sued on account of 
their engagement in activities protected by the federal employment discrimination statutes the  
EEOC is going to consider that retaliation and we are highly likely to take action.  In those 
situations, a "sue first strategy" may not only prove to have been  ill-suited to the efficient and 
economical resolution of the underlying employment related dispute, it may also buy the 
employer the proverbial "peck of trouble" and result in its being named as defendant in a lawsuit 
brought by the federal government.  "Sue first," then, is a strategy employers are well-advised to 
view with considerable skepticism. 
 
RECONSIDERATION OF UNPRODUCTIVE STRATEGIES AND TACTICS 
  
 As should be apparent from the foregoing, one possible view is that none of the strategies 
or, more properly, tactics discussed above are productive.  In the real world, none of them appear 
actually to contribute to the expeditious, efficient, or financially responsible final resolution of 
federal employment discrimination litigation, particularly in cases brought by the EEOC.  I 
certainly do not see protracted and expensive litigation and interminable negotiations regarding 
consent decree terms yielding better results for employers.11 
 
 But these things may make litigation enormously expensive for both employers and the 
EEOC. A single seven hour deposition allowed by the Federal Rules of Civil Procedure attended 
by two defense attorneys billing an average $350 per hour results in $4,900 in billable hours 
without allowing for any preparation or follow-up. Thus, in an “ideal dream world” in which 
preparation for depositions is  unnecessary and there is no need for follow-up, and literally 
nothing else ever happens, an aggregate of 100 depositions—no matter which side is taking 
them—can easily yield fees approaching one-half million dollars plus $100,000 in court 
reporting and transcript costs. Although the cost to the EEOC (and, ultimately, the taxpayers) 
cannot be so readily measured, it is still considerable and a matter of concern. 
 
 There are two things, however, which employers can consider to control their costs.  
First, employers can be proactive—as many of them are—in  rooting out employment 
discrimination before litigation is initiated or, at least, before it metastasizes into the kind of 
wide-spread problem which gives rise to the major pattern or practice systemic cases brought by 
the EEOC and sophisticated and successful private plaintiffs counsel. The well-worn adage about 
“an ounce of  prevention” being worth “a pound of cure” is nowhere more true than in the area of 
employment discrimination. 
 
                                                 
11  There is no attempt here to address the suspicion of some EEOC attorneys that some defense counsel 
pursue these and other strategies or tactics in order to convince the EEOC or their own current or potential clients 
that they are the “toughest guys on the block” and, therefore, worthy of getting their way with EEOC or being 
retained by employers in need. Suffice it to say here that, at least as far as the EEOC is concerned, it does not wash.  
Among EEOC attorneys, defense attorneys who labor to project a “tough guy” persona risk engendering more 
derision than respect, and, truth be told, no one is afraid—at all. 
.  
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 Second, employers who, despite their best efforts, find themselves embroiled in an 
employment discrimination matter, instead of adopting a knee-jerk “fight to the end and damn 
the cost” strategy, can do something else.  They can exercise their best efforts to objectively 
assess their exposure—what happened, what needs to be done, how do we get there from here. 
They can assess the situation just as they would any other complex business challenge. 
Successful employers do not, I think, respond to most business challenges with notions of 
“getting even,” prolonging disputes, putting off predictable inevitable days of reckoning, or 
investing unlimited amounts in the process of reaching a decision what about needs to be or 
must be done—and they are well advised not to do so when engaged in employment 
discrimination matters.  
 
 That said, employers should be fully involved with their counsel in the development of 
their defense strategy and tactics, and in the determination of the level of resources it makes 
good business sense to invest. They can start by thinking immediately about where they want to 
be, what they want their organization to look like and how they want it to operate when the 
dispute is over. In doing so, they can avoid being blinded by the fog of the adversarial process.  I 
believe that approach can work not only to advance employers’ interest, but also to advance the 
public interest.   
 
  I say that not because I am an idealist but because I have seen enough cases in which it 
has worked.  I have seen enough cases in which employers have been determined to view 
employment discrimination litigation and follow-up consent decrees as wake-up calls, rather than 
as calls to protracted battle. As spring-boards for making needed and beneficial managerial and 
operational changes. As a way to move beyond the biases of the past and to get with the program 
for the future.  And, that is in everybody’s interest. 
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